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PROPOSED AMENDMENTS TO THE 1958 NAVAJO-U.S. 
LAND EXCHANGE ACT 


WEDNESDAY, JUNE 22, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON INDIAN AFFAIRS 
OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 2:30 p.m. in room 3110, 
Senate Office Building, Senator Barry Goldwater presiding. 

Present: Senators Barry Goldwater (Arizona), Clinton P. Ander- 
son (New Mexico), Ernest Gruening (Alaska), Frank E. Moss 
(Utah), Hall S. Lusk (Oregon). 

Committee staff members present: James H. Gamble, professional 
staff member, and Stewart French, chief counsel. 

Also present: L. Ralph Mecham, administrative assistant to Sena- 
tor Wallace F. Bennett, of Utah. 

Senator GotpwaterR. The subcommittee will come to order. Sena- 
tor Anderson has been delayed for a few minutes, but I think we should 
begin. 

The subcommittee has pending before it this afternoon S. 2156, 
introduced by Senator Moss by request, to amend the act of September 
2, 1958, relating to the exchange of lands between the United States 
and the Navajo Tribe. 

Iam informed that there are several witnesses from Utah who have 
come here to testify in connection with this legislation. In addition, 
representatives from the Navajo Tribe are here, as well as spokesmen 
for the Department of the Interior. 

We wish to accommodate them in every way possible. 

I think it would be advisable at this point to place in the record a 
copy of the bill and copies of the reports of the Department of the 
Interior and the Bureau of the Budget, both of which recommend 
against enactment of this proposed legislation. 

(S. 2156 and the reports follow :) 


[S. 2156, 86th Cong., 1st sess.] 


A BILL To amend the Act of September 2, 1958, relating to the exchange of lands between 
the United States and the Navajo Tribe, to clarify the intent of Congress with respect 
to certain excepted rights 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That the second sentence of subsection (d) 
of the first section of the Act entitled “An Act to provide for the exchange of 
lands between the United States and the Navajo Tribe, and for other purposes”, 
approved September 2, 1958 (72 Stat. 1686), is amended by inserting immediately 
after “valid existing rights,” the following: “including but not limited to the 
rights of applicants for mineral leases,”. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE Bupcer 
> ° ’ ’ 
Washington, D.C., September 2, 1959 


» 





Hon. JAMES FE. Mvrray, 
Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 

My Dear Mr. CHAIRMAN: This is in response to your request for the views of 
the Bureau of the Budget on 8S. 2156, a bill to amend the act of September 9 
1958, relating to the exchange of lands between the United States anq the 
Navajo Tribe, to clarify the intent of Congress with respect to certain excepted 
rights. 

The act referred to in the title of S. 2156 provides in part that, subject to 
valid existing rights, all public lands within the exterior boundaries of the 
Navajo Indian Reservation shall be held in trust for the Navajo Tribe. The 
bill would amend the act to provide that valid existing rights shall include 
rights of applicants for mineral leases. 

The Department of the Interior, in a report prepared for submission to your 
committee, recommends that the bill not be enacted for a number of reasons 

We agree with the report the Department of the Interior is making on this 
bill. The Bureau of the Budget would, therefore, recommend against enact: 
ment of S. 2156. 

Sincerely yours, 


the 


PHILLIP S. Hucnes, 
Assistant Director for Legislative Reference. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., September 14, 1959. 
Hon. JAMES E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
US. Senate, Washington, D.C. 

Dear SENATOR Murray: Your committee has requested a report on §, 2156, 
a bill to amend the act of September 2, 1958, relating to the exchange of lands 
between the United States and the Navajo Tribe, to clarify the intent of Congress 
with respect to certain expected rights. 

We recommend that the bill be not enacted. 

The second sentence of section 1(d) of the act of September 2, 1958 (72 
Stat. 1686), declares that the public lands within the boundaries of the Navajo 
Indian Reservation are held in trust for the Navajo Tribe, subject to valid 
existing rights. The bill amends this sentence by providing that valid existing 
rights include the rights of applicants for mineral leases. The 1958 act repre 
sents a package arrangement touching upon many originally diverse views and 
interests to meet a unique problem. The legislation is designed to lessen the 
friction between the Indians and non-Indians in the area, to acquire for the 
Federal Government the lands that are needed for the Glen Canyon project 
without a large expenditure of Federal funds for their purchase, to avoid what 
in the case of other Federal reservoir projects have been years of delay 
oceasioned by the effect of such projects upon Indian lands and to deal fairly 
with the Indians, with the State, and with the local citizens of the area. A 
legislative undertaking of this sort necessarily represents a delicate matter 
requiring the balancing and adjusting of numerous interests and equities. 

The second sentence of section 1(d) confirming tribal title to public lands 
within the boundaries of the reservation was one of two provisions involving 
the State of Utah as well as the Navajo Tribe that were recommended by the 
Senate Committee on Interior and Insular Affairs when it reported the bill. 

The other amendment in that category comprises section 3. It authorizes 
the State of Utah to exchange State-owned school sections located within the 
area to be transferred to the Navajo Tribe for lands located outside that area. 

Neither of these provisions was included in the draft legislation as originally 
prepared in and proposed by this Department. The State of Utah sought the 
provisions of section 8. To this provision the tribe was at first opposed and 
negotiations then ensued between the State and the tribe. In these negoti- 
ations, we understand, the tribe proposed what is now the second sentence 
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AMEND 1958 NAVAJO-U.S. LAND EXCHANGE ACT 3 


of section 1(d). It is our further understanding that both of these pro- 
yisions were then agreed to between representatives of the State and of the 
tribe as a package compromise of the issues in disagreement between them and 
that neither party would have agreed to the amendment desired by the other 
without the inclusion of both amendments. : ; 

While this Department did not participate in the discussions between the 
State and the tribe, we concurred in the amendments that were made to the 
pill; we SO advised both the Senate and the House committees ; and, all things 
considered we regard the package arrangement as fair and equitable. The 
provision with respect to the lands within the reservation was as above indi- 
cated a part of the compromise which we understood the State representatives 
and the tribe agreed to when working out the solution to the school land prob- 
lem raised by the State, and it was intended to resolve an ambiguous situ- 
ation with respect to lands within the Indian Reservation. 

Moreover, the elimination of obstacles potentially standing in the way of 
early construction of Glen Canyon Dam, the key to the development of the Colo- 
rado River storage project with all of the potential that such development means 
to the State of Utah and to the other States of the upper Colorado River 
Basin, is an important factor to be taken into account when appraising the 
total effects of the 1958 act. In this connection, one has only to consider 
the fate that befell the Yellowtail project in the State of Montana to appre- 
ciate What the act has meant in the terms of giving a green light to con- 
tinued construction of the Glen Canyon unit. Yellowtail was authorized by the 
Congress in 1944. The dam sife and a third of the reservoir are located on the 
Crow Indian Reservation. Only in the last session of Congress was the 
14-year delay occasioned by a dispute over the compensation payable to the 
Crow Indians for the tribal lands involved resolved to the point where that 
issue no longer is a bar to the initiation of construction. 

The bill under consideration is drafted on the erroneous premise that an 
applicant for a mining lease of public lands has a right to receive the lease. 
That premise is erroneous because the mere filing of an application neither 
confers on the applicant a right to have the lease issued nor creates an obligation 
on the Secretary of the Interior to issue the lease. The applicant acquires 
only an inchoate right to be offered a lease on the land before a lease is offered 
to a subsequent applicant, but whether the land shall be offered for lease at 
all is entirely discretionary with the Secretary. 

The Department has examined in detail the applications for leases of the 
lands in question and has determined after formal appeal proceedings that 
there is an adequate legal basis for rejecting the applications even if the 
second sentence of section 1(d) of the 1958 act had not been enacted. 

Finally, and entirely aside from the foregoing considerations, the 1958 act 
has vested clear title to the land in the Navajo Tribe, and any further legis- 
lative action modifying the present status of the lands would be a taking 
of property from the tribe for which compensation would be required. 

In summary, (1) the enactment of the bill would not accomplish its purpose 
insofar as the lease applicants are concerned because there are other legal 
grounds for rejecting the applications; (2) if the bill were amended to accomplish 
this purpose the Navajo Tribe would need to be compensated; and (3) the 
enactment of the bill would do violence to the compromise that was the basis 
for the 1958 act, would raise serious moral issues, and would serve as a 
continuing source of friction and animosity between the Indians and non-Indians. 

The Bureau of the Budget has advised us that there is no objection to the 
submission of this report. 

Sincerely yours, 
toss LEFFLER, 
Acting Secretary of the Interior. 

Senator Gotpwarer. I would like to repeat that Senator Anderson 
is detained at another and very important meeting of the Finance 
Committee, and so is Senator Church. I am informed that Senator 
Anderson will be here later but that Senator Church has another 
meeting. However, we will proceed with the meeting. 

I would suggest that we enter the statement of Senator Wallace 
Bennett, together with the attachments thereto, for the record. 
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(Senator Bennett’s statement and attachments follow :) 


STATEMENT OF WALLACE FEF, BENNE?T, A U.S. SENATOR FROM THE STATE op Ura 
2 AH 


Since I am conversant with the genesis of section 1(d) of Public 
which would be amended by 8S. 2156, now being considered by 
feel it appropriate to inform the committee of this background. 

Approximately 53,000 acres of Navajo lands were needed for the Glen Cany 
Dam and Reservoir. Consequently, on May 6, 1958, S. 3754 was introduced 
by Senator Goldwater for himself and Senators Hayden and Andevaen o 
acquire the lands for the Federal Government by exchanging the ’ 
equivalent acreage of public domain in San Juan County, Utah. 

On May 15, 1958, the Department of Interior reported favorably on the bill 
Meanwhile, I asked the Department to draft amendments to S. 375 to com. 
pensate the displaced cattlemen in San Juan County and to get preferential 
treatment for Utah’s school sections located in the area to be transferred : 
the Navajos. - 

The Indian Subcommittee of this committee, then chaired by Senator Ney. 
berger, met on June 9, 1958, to consider 8. 8754, at which time 1 offered both of 
my amendments. Through a misunderstanding as to the purport of my amend. 
ments, the Navajo general counsel, Norman Littell, objected to them. On Jyly 
10, 1958, Mr. Littell called my office and invited my assistant to meet with him 
and his asistant, Mr. Alexander. They met late that afternoon in Littel)’s 
office. 

At the July 10 meeting, Littell indicated that the Navajos would accept my 
two amendments if the Utah people would accept his two proposed amendments, 
one of which in slightly modified form subsequently became section 1(d). Since 
I had previously received communications from John Archer and Stephen Smoot 
about the Superior Oil case (Utah 016385) then pending before the Depart. 
ment of Interior, my assistant specifically asked Mr. Littell what effect his 
amendments would have on Mr. Archer and other like claimants. Littell saiq 
it would solve certain internal Navajo tribal problems, but that the amendments 
would have no effect on the claimant's interest. NHowever, the next morning 
Littell’s aid, Mr. Alexander, phoned my assistant to say that Littell’s statement 
of the night before was not completely accurate. Alexander said the amend. 
ments would have the effect of barring future claims, but would not bar those 
already filed with the Department of Interior. Following these conversations, 
I then sent a wire to Donald T. Adams, attorney for the cattlemen and to Frank 
J. Allen, director of the Utah State Land Board, which read as follows, A 
similar wire was sent to Miles P. Romney, manager of the Utah Mining 
Association. 


LC Law 85~g¢g 
this committee I 


m for ap 


JULY 11, 1958, 
Mr. DonALp T. ADAMS. 
Attorney at Law, Monticello, Utah. 
Mr. FRANK J. ALLEN, 
Director, State Land Board, 
State Capitol Building, Salt Lake City, Utah: 

Following a meeting yesterday evening with Norman M. Littell I can report 
that the Navajo’s are willing to accept both of my amendments, conditional 
upon our acceptance of two of their amendments, which are as follows: On 
page 5, after the second comma in line 12 insert: “ * * * outside the exterior 
boundaries of the Navajo Indian Reservation as the same are described in: (1) 
The Act of March 1, 1933 (¢c. 160, 47 Stat. 1418) : (2) Executive Order 324A of 
May 15, 1905; (3) Executive Order May 17, 1884.” Continue to end of sentence, 
and then, after “1963” in line 14, insert the following additional sentence: “All 
public lands of the United States within said exterior boundaries are hereby 
declared to be held in trust for the benefit of the Navajo Tribe of Indians, subject 
to valid existing rights.” 

The Navajos indicate that their amendment would solve two problems. One 
would be to bar individual Navajo oil claims within the existing reservation, and 
the other would be to bar future activity under the 1902 Supreme Court opinion 
written by Justice Van Devanter which held that although old mining claims 
were thought to have lapsed, actually the areas involved became islands of 
public lands. It would not affect existing claims such as that sold by Stephen P. 
Smoot of Salt Lake to Mohawk Oil. Regards. 


WALLACE F,, BENNETT, U.S. Senator. 
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My purpose in sending the wire was to provide the Utah groups directly 
interested in S. 3754 with the language of the Navajo amendments, to give the 
Utah groups the Navajo attorney s explanation of the amendments and to secure 
their approval of them if they were found to be acceptable. The Utah Land 
Board, the cattlemen, and the mining association all notified me that the lan- 
guage Was acceptable ; so I then felt free to advise Senator Neuberger and Mr. 
Littell that the Navajo amendments were satisfactory to the State of Utah. 

Lalso checked with the then Solicitor of the Department of Interior to obtain 
his assessment of the Navajo amendments. He indicated that the amendments 
looked all right to him, and that the phrase which qualified the Navajo amend- 
ment. “Subject to valid existing rights,” furnished adequate protection to the 
State of Utah and to the other interested parties. 

On July 17, 1958, Mr. Norman Littell delivered a memorandum to my office 
which revised the language of one of his amendments. A copy is appended to 
my statement. I likewise cleared this language with the interested Utah parties 
who gave their approval. It should be pointed out that the session of Congress 
was rapidly drawing to a close and there was great pressure for speedy action. 
Moreover, the House had taken no action whatever up to that time. 

S, 3754 was reported to the full Senate Interior Committee on July 22, 1958, 
which reported it favorably to the Senate the same day. ‘The Senate then passed 
the bill on July 24, 1958. The House subcommittee approved the bill August 1, 
1958, and the full committee reported the bill to the House August 5, 1958. The 
House passed the bill August 23, 1058, and it was signed by the President 
September 2, 195s. 

During this period my office received inquiries from John Archer in behalf 
of the claimants in the Superior Gil case. He was promptly advised of all the 
information I had on the bill and the meaning of the Navajo amendments as 
reported to me by the Navajo attorneys. 1 forwarded copies of the bill and the 
Senate report the day the report was printed. Because of the speed with which 
the Senate acted, Mr. Archer and his fellow claimants did not have much oppor- 
tunity to study the Navajo language before the bill passed the Senate. How- 
ever, it should be noted that the claimants had ample time to record their 
objections before the House committee acted and before the House passed the 
bill. 

In retrospect, it is obvious that the claimants should not have relied upon 
the explanation of the Navajo attorneys whose interests were clearly adverse 
to their own. However, they evidently did rely on the good faith of Mr. Littell 
and Mr. Alexander. Similarly, I relied upon their explanation but only after 
checking with all of the Utah groups having a direct interest in the bill and 
receiving their approval. No doubt these groups also relied on the good faith 
of the Navajo attorneys. 

With this background in mind, I wish to emphasize strongly that it was not 
my intention nor do I believe it was the intention of Congress to wipe out by 
legislation the claims of Archer and Smoot et al. No hearings were printed in 
either the Liouse or the Senate. There is nothing in either the Senate or House 
record explaining the purpose and effect of the Navajo amendments. The only 
explanation was that which Mr. Liftell and Mr. Alexander gave to me, coupled 
with the appended memorandum delivered to my office. This explanation given 
by the Navajo attorneys was that the claimants in the Superior Oil case would 
not be harmed. 

In light of the foregoing history, I was frankly surprised when the Department 
of the Interior, in an opinion dated November 7, 1258, dismissed the claimants 
in the Superior Oil case on the sole ground that Congress in section 1(d) of 
Public Law 85-868 decided the question for the Department against the elaim- 
ants. As one who worked closely on the statute in question, it is my emphatic 
opinion that it was not the intent of Congress to alter in any way the claims 
and rights of the claimants in the Superior case. 

Because of my understanding of the intent of section 1(d), I asked the De- 
partment of Interior on December 8, 1958, to hold a hearing giving Archer 
and Smoot et al. an opportunity to present their case. On March 28, 1959, 
I received a letter from Frank J. Allen, director of the Utah State Land Board. 
Mr. Allen proposed an amendment similar to that embodied in S. 2156 now 
being considered by the committee. I immediately sent the proposed change to 
the Department of the Interior. 

In reply to both of the above requests, I received letters from the Solicitor, 
George Abbott, dated April 17, 1959, and May 20, 1959, respectively. Copies 
are appended to my statement. With respect to the interests of the State of 
Utah, Abbott said: 


60823—60——_2 
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“I think that there can be no question but that outstanding legal titleg poy 
by others than the United States were in no wise affected by section 1(d). 1 
believe the question whether the State still owns the minerals is now in litig 
at the instance of the United States.” 

With respect to the applicants for mineral leases, Abbott said in his App 1" 
letter: 

“T am not persuaded that the suggested legislation would be helpful ¢) 
them * * *. A review of the lease offers, made since the question wags raised 
indicates that even if section 1(d) had not been enacted, those offers woy, 
have been rejected for cause. Even if for any reason one or more offers Were 
not subject to rejection, there would still remain in the Secretary his discretion 
to elect or to not elect to lease the land at all.” : 

Since Abbott referred to a review which had been made, I asked him to proyige 
me with detailed information about the review. In reply I received Abbott's 
letter of May 20, 1959, in which the Department concluded that a hearing would 
not be granted. With the letter were copies of a five-page letter to Mr. and Mrs 
Stephen P. Smoot, a four-page letter to Oscar W. McConkie, Jr., and a five. 
page letter to Mr. and Mrs. John D. Archer. Each of them set forth in detajy 
the reasons why the Department rejected their claims. Also included was a 
copy of a letter Mr. Abbott sent to Frank J. Allen, a copy of which is attacheg 
hereto. 

Against the foregoing background, it is obvious that there are many equities 
supporting the view of Archer and Smoot et al. Since it was clearly not the 
intention of Congress to strip them of any claims or rights, I hope the committee 
will take any appropriate steps it deems advisable to fortify this intent, 


ation 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington D.C., May 20, 1959. 
Hon. WALLACE F, BENNETT, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR BENNETT: By your letter of April 21 you have requseted that 
we supply a more detailed statement than that contained in my letter of April 
17 regarding rejection of lease offers for lands within the exterior boundaries 
of the Navajo Indian Reservation in Utah. 

There are enclosed for your information copies of letters sent today to the 
following: Mr. and Mrs. Stephen P. Smoot, Mr. Oscar W. McConkie, Jr., and 
Mr. and Mrs. John D. Archer. 

For the reasons set out in my April 17 letter, and as more clearly delineated 
in the copies of enclosed letters relating to particular lease offers, it has been 
concluded that the Department will not grant a hearing to the applicants 
involved in the Superior Oil Company et al., Utah 016885 decision, 

There is also enclosed for your information a copy of a letter addressed 
today to Mr. Frank J. Allen, director, State land board, on this subject. 

Sincerely yours, 
GrEorGE W. Apport, Solicitor, 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington, D.C., May 20, 1959. 
Mr. FRANK J. ALLEN, 
Director, State Land Board, 
The State of Utah, 
Salt Lake City, Utah. 


DEAR Mr. ALLEN: This will refer to your letter of January 12 1959, relative 
to earlier letters of the Department to the Utah congressional delegation re 
garding section 1(d) of Public Law 85-868, our subsequent correspondence 
with Senator Bennett of Utah, and to conversations with this office and the 
office of the Assistant Secretary for Public Land Management. 

As you have previously been informed, may I again state that neither our 
correspondence nor our information release of January 8 was intended to imply 
in any degree that section 1(d) of Public Law 85-868 was a legislative action 
of the State of Utah. We at no time intended to go beyond a position that it 
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was our understanding that the language in question arose out of discussions 
betwee representatives of the Navajo Tribe and the State of Utah, 

The record suggests that the preoccupation of all concerned, including this 
Departinent, with the expressed legal effect of the provisions of section 1(d) 
tended to divert attention from somewhat more basic underlying concepts. 

The discussions centering upon section 1(d) embraced the implied premise 
that the filing of an oil and gas lease application in and of itself established 
an obligation on the part of the Department of the Interior to lease. Put 
another way: the discussions proceeded on a premise that there was, in the 
absence of a legislative provision such as section 1(d), a right to have the 
Department issue leases for oil and gas purposes. Rereading of the Depart- 
ment’s formal decision in the Superior case (Utah 016885) persuaded me that 
the bottoming of that decision exclusively upon the provisions of section 1(d) 
contributed materially to the misunderstanding thereafter evidenced. Empha- 
sis might more appropriately have been placed on the fact that—as you know— 
mere filing of oil and gas lease applications conferred neither a right in the 
applicant to have a lense issued nor does it create an obligation on the part 
of the Secretary of the Interior to issue leases. It follows that, even without 
the provisions of section 1(d), the Department was under no obligation to 
issue leases because of the simple fact of applications having been filed. By 
letters sent today to the several applicants who have written us, we have set 
out in some detail our consideration of the circumstances surrounding the 
status of the lands in question. I believe these letters reflect the bases for 
our statement in the Department’s information release of January 8 that it 
was extremely doubtful the Department would have granted leases even though 
section 1(d) had never been enacted. It is perhaps regrettabie that we did 
not, in disposing of the Superior case, discuss these other aspects of the ques- 
tions raised in lieu of making summary disposition of the appeals in such a 
manner as to Suggest exclusive reliance on section 1(d). 

We trust that the foregoing will serve to clarify the situation and at the 
request of Senator Bennett we are enclosing copies of our letters to Mr. and 
Mrs. Stephen P. Smoot, Mr. Oscar W. McConkie, Jr., and Mr. and Mrs. John 
D. Archer. 

Sincerely yours, 
GEORGE W. AsBport, Solicitor. 


DEPARTMENT Of THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington, D.C., April 17, 1959. 
Hon. WALLACE F’. BENNETT, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR BENNETT: The suggestion of Mr. Frank J. Allen, director, 
State Land Board, Salt Lake City, Utah, in his letter to you of March 28, 
copy of which was referred to me by Mr. L. Ralph Mecham of your office, 
has been considered in this office. 

Mr. Allen suggests an amendment of section 1(d) of Public Law 85-868, the 
act of September 2, 1958, by adding after the word “rights” in the second sen- 
tence the following: “including but not limited to the rights of the State of 
Utah in school sections and the rights of applicants for mineral leases.” 

If I assume correctly that the reference to school sections is to those sections 
the title to which had vested in the State prior to the creation of the Indian 
reservation around them, such amendatory legislation is unnecessary whether 
it applies to title to the land where that is still in the State or to the State’s 
alleged retention of title to the minerals when its rights under the granting 
acts as applied to those sections were relinquished in favor of lands selected 
by and patented to it in their stend. I think that there can be no question 
but that outstanding legal titles held by others than the United States were 
in no wise affected by section 1(d). I believe the question whether the State 
still owns the minerals is now in litigation at the instance of the United States. 

So far as applicants for mineral leases are concerned, I am not persuaded 
that the suggested legislation would be helpful to them. A review of the lease 
offers, made since the question was raised, indicates that even if section 1(d) 
had not been enacted, those offers would have been rejected for cause. Even 
if for any reason one or more offers were not subject to rejection, there would 
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still remain in the Secretary his discretion to elect or to not elect to lease th 
land at all. , 
Sincerely, 


Grorce W. ABuort, Solicitor 


STATEMENT OF CLAIR SENIOR TAKEN OVER PHONE JULY 17, 1958 


aoe to the provision of section 2 of this act and subject to valid existing 
ghts, all public lands of the United States within said exterior b: nindaries of 
said reservation are hereby declared to be he ae in trust for the benetit of the 
Navajo Tribe of Indians, The term “public lands” as used he ‘rein shall be deemed 
to include but in no way to be limited to lands and the mineral dep OSits which 
originally may have been excluded from said reservation by reason of settle 
ment or occupancy or other valid rights then existing, but since relinquisheg 
extinguished, or otherwise terminated. ' 
(The purpose of this is to convert what has been ruled to have been language 
of extension into a savings clause language. It serves the existing rights but 
when they go by the board, nobody else can get it—CLAIR SENIOR. ) 


Senator Gotpwarer. The first witness will be Senator Frank Mogg, 


STATEMENT OF HON. FRANK E. MOSS, A U.S. SENATOR FROM THE 
STATE OF UTAH 


Senator Moss. Thank you, Mr. Chairman. IL appreciate very much 
your conducting this hearing today. 1 realize how crowd led things 
are at this state of the session, and I am very grateful that we were 
able to have this hearing. 

My appearance will be very brie f, because witnesses are here from 
the State of Utah to testify on this matter lt has to do witha (ues- 
tion of an interpretation of the bill that was passed on September 9, 
1958. There have been a series of events connected with the enact- 
ment of the bill of 1958 and subs equent actions taken thereafter 

[ have prepared a memorandum outlining briefly the ¢! 1ronology of 
events. I would ask that it be printed in the record at this point. 

Senator GoLtpwarer. Without objection, it is so ordered. 

(The memorandum referred to follows :) 


MEMORANDUM REGARDING 5S. 2156 
CHRONOLOGY OF EVENTS 


March 15, 1905: Executive Order 324-A was promulgated establishing that 
portion of the Navajo Reservation in Uteh upon which the subject lands are 
located. This order by its expressed terms excluded from the lands to be 
included within the Navajo Indian Reservation all lands upon which there were 
pending mining claims, claims to school sections, and any and all other then 
existing rights. (There were in existence many valid mining claims. ) 

1956-58: In 1956, 1957, and 1958 certain citizens from the State of Utah made 
application under the Mineral Leasing Act of 1920 for oil and gus leases, claiming 
that the old mining claims never became part of the indian reservation and were, 
therefore, still part of the public domain and subject to oil and gas leases. The 
oil and gas applications were rejected by the land office for the reason that the 
lands covered by said applications were not part of the public domain and were 
not available for leasing purposes. The applicants appealed from this decision 
and also from the refusal of the land office to grant a hearing. The applicants 
unsuccessfully pressed their efforts to have the question adjudicated on the 
merits at an administrative level and anticipated carrying their case to the 
courts if the administrative decision was against them. ‘There are some very 
appropriate Supreme Court cases which Jed them to believe that they had a good 
case. 

July 1958: The Solicitor’s Office rendered an opinion to the Department of the 
Interior favorable to the oil and gas applicants. 
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August 6, 1958: The Department of the Interior advised the applicants that 
no action would be taken for a period of 90 days on any application filed upon 
jands within the exterior boundaries of the reservation. This freeze order 
staying any further action to adjudicate the rights of the applicants on the 
merits was made just after Public Law 85-868 was reported out of committee. 
There was some correspondence between Senators Watkins and Bennett and the 
State land office in Utah concerning the exact meaning of the language of the 
second sentence of subsection D of the first section of the act. Enclosed is a 
copy of a telegram Senator Bennett sent to the State land board advising them 
of the understanding as to the meaning of this particular language. The Depart- 
ment of the Interior did not formally advise the Senate Committee on Interior 
and Insular Offairs, which was conducting hearings on 85-868, that any gas and 
oil lease applications on the subject land were pending. 

September 2, 1958: Public Law 85-868 was enacted and became the law. 

November 7, 1958: Immediately after the passage of the act, the Department of 
the Interior rendered a decision based entirely upon the act rejecting the appli- 
cations of the Utah oil and gas applicants and dismissing their appeal on the 
ground that the act had taken from the public domain the lands applied for. 
Acopy of this decision is enclosed herewith. ; 

The lease applicants find themselves in a rather tough predicament procedurally. 
The act as written convey the land to the Indians subject to valid existing rights, 
The Department of the Interior claims that the filing of an oil and gas lease 
application creates no valid existing right. oe 

It is contended that there are two valid existing rights which have been com- 
pletely overlooked by the Department. 

1. The old mining claims located prior to the establishment of the reservation 
may be valid existing rights, and, if such, comprise a part of the public domain 
which would have been eligible for oil and gas lease applications prior to 85-868. 

29. The individuals involved certainly had a valid existing right to have their 
applications diligently and properly processed by the Department of the Interior, 
There can be no doubt that this right has been denied the applicants. Had 
the Department processed the applications, the applicants then could have gone 
into the courts for a final adjudication. As it has worked out, however, the 
Department delayed processing of the applications until after passage of Public 
Law 85-868 and then used the act as its reason for denying the applications. 
When the applicants attempt to go into court to get a judicial interpretation 
as to the meaning of the particular language, the Department of the Interior 
answers by saying that this land because of 85-868 is not part of the public 
domain, but is part of the'Indian reservation and, therefore, the U.S. Government 
is an indispensable party to the action and that you cannot sue the Government 
without its consent, and the applicants get thrown out of court. 

If the subject land was part of the public domain at the time the applications 
for oil and gas leases were made, it seems that the applicants do have a right 
to have their applications considered on the merits through the administrative 
channels and eventually by the courts and without reference to the effect of 
85-868. 

If, on the other hand, the subject land was not part of the public domain, 
then the Department is incorrect in relying upon Public Law 85-868 as a 
defense to the contention of the applicants. Again the administrative decision 
should be made which, if contrary to the position of the applicants, will at 
least enable them to get into court for judicial interpretation. 

It is hoped that if a hearing on S. 1256 is held the Department of the Interior 
will take a position on this matter. If they admit that the land was public 
domain, then it is believed that the applicants are entitled to have their applica- 
tions processed by the Department on the merits, and the right to get into court 
if they choose. If, on the other hand, the Department contends that the lands 
were not part of the public domain, they should be required to go on record 
so that the applicants may have a right to have this question adjudicated by 
the courts. 


Senator Moss. I also have a telegram which I have received from 
Hugh C. Garner, an attorney at law in Salt Lake City, together with 
a’ memorandum that he has prepared, which has to do with various 
mining claims that are within the area to which this legislation is 
directed. 
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I would ask that this telegram and memorandum be included jy 
the record at this point. 

Senator Gotpwatrr. Without objection, it is so ordered, 

(The telegram and memorandum referred to follow :) 


SALT LAKE City, UTAH, June 22, 1969. 
Re: Indian Affairs Subcommittee hearing on 8. 2156. 
Hon. FRANK I. Moss, 
Senate Office Building, Washington, D.C.: 

Offers to lease, serial Nos. Utah 018392 and Utah 018393, filed by Franklin 
L. McKean, Jr., on April 21, 1956, were rejected by decision of assistant 
Secretary of the Interior, dated November 17, 1958. This decision was baseq 
upon Interior Department's interpretation of Public Law S868, S5th Congress 
which was enacted during the pendency of McKean’s appeals. Decision of 
November 17, 1958, disregarded the effect of land ownerships and_ reseryeq 
status of lands within the Navajo Indian reservation (Utah), and was used py 
the Department as a panacea for ownership problems relating to reserved surface 
and mineral estates within the boundaries of such reservation. Public Law s@ 
was used to defeat McKean’s offers filed more than 2 years prior to the passage 
thereof and to avoid the effect of departmental decisions favorable to McKean’s 
position. Public Law 868 was used to justify a desired decision in spite of 
departmental declaration in committee reports on S. 3754 that mining and 
mineral rights were to be unaffected in the exchange of lands between the 
United States and the Navajo Tribe. Tor the foregoing reasons and _ those 
reasons amplified in Hugh C. Garner’s memorandum addressed to the Honorable 
David S. King, Congressman (which memorandum the undersigned requests be 
included as part of record of your subcommittee’s hearing on June 22, 1960) the 
writer, on behalf of franklin L. McKean. Jr., respectfully requests your favorable 
consideration of 8S. 2156. 

HvuGcu ©. GARNER, 
({ttorney for Franklin L. McKean, Jr. 


MEMORANDUM 


Subject: Appeal of Franklin L. McKean, Jr., offeror under offers to lease for 
oil and gas, serials U-018392 and U—018393. 


STATEMENT OF TILE PROCEEDINGS 


1. On or about April 21, 1956, Franklin L. McKean, Jr., filed in the Land 
Office, Bureau of Land Management at Salt Lake City, Utah. his offers te lease 
U-018392 and U—-018393. Among the lands described as covered under lease 
offer U-O18302 ere the followi: g. situate in San Juan County, Uteh, to-wit: 
T. 40 S., R. 24 E.. Salt Lake Meridian—sec. 39, lots 3 and 4 (W4SW" ), SEY, 
SWY4, SWYSEW: sec. 32. NWYNWY, SW. T. 41 S., R. 24 E., Salt Lake 
Meridian—sec. 2. SW14, W*%SEVY, SUNWY, NWUNWY. 

Offer to lense U—-018398 covered 2.560 acres end inelucded, among other lands, 
the following lands also situate in San Juan County, Utah, to-wit: T. 41S. R. 
24 F., Salt Lake Meridian—sec, 2, SEh14SE'. 

On May 2, 1956, the manager of the Land Office at Salt Lake City, Uteh, re- 
jected Mir. McKean’s offers on the grounds that: 

“All of the land applied for is embraced within the 
and therefore not lersable by this office.” 

2. Mr. McKean duly filed his »ppeal from such manager's decisions and approx- 
imately 21% years later the Director of the Bureau of Lond Management rendered 
his decision, dated November 7, 1958 (approved by the Assistant Secretary of 
the Interior on November 17, 1958) affirming the monager’s decisions. Such 
decision was based upon the effect of Public Law 868, 85th Congress, approved 
September 2, 1958 (72 Stat. 1686) which “was enacted during the pendency of 
these appeals.” Atteched hereto and marked “Exhibit A” is a verifax copy 
of such Director's decision of November 7, 1858. 


‘ 


Navaio Indian Reservation 


LAND STATUS 


1. As to sec. 32, T. 40 S., R. 24 E., and see. 2, T. 41S. R. 24 F.. of the Salt 


Lake meridian.—According to the records of the Bureau of Land Management, 
the official plats of survey of said Ts. 40 and 41 S., R. 24 E., Salt Lake meridian, 
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were accepted by the Commissioner of the General Land Office by letter Ei of 
May 1, 1900. Title to such sections presumptively vested in the State of Utah 
at the date of approval of the official plats of survey, snid section being, in each 
case, one of the four sections in each township granted to the State of Utah 
under the Enabling Act (act of July 16, 1894 ; 28 Stat. 107). See ( S. Vv. Bon- 
ners Ferry Lumber Co. (184 I. 187) ; U.S. v. Morrison (86 S. Ct. 826, 240 U.S. 
192, 60 L. Ed. 599). ae 

Thereafter, on dates between 1926 and 142, the State of Utah used those 
lands above described and located within section 32 as base lands and made 
certain indemnity selections which were duly certified and approved by the Sec- 
retary of the Interior (State selections SL-O45970, SL-065325, SL-037348, and 
SL-044663). At various dates between 192 t and 129) the State of Utah, using 
the above-described lands located within said section 2 as base, made certain 
indemnity selections which were also duly certified and approved by the Secre- 
tary of the Interior (State selections SL-034575, SL-048228, SL-048806, and 
SL-048452). ‘ ” : 

9 Powersite reserve No. 122.—By letter of March 15, 1910, the Acting Director 
of the U.S. Geological Survey established temporary powersite withdrawal No. 
122, which withdrawal covered, among other lands, those lands above described 
as being embraced within offers to lease U-O188)2 and U-0183893. Said letter 
of March 15, 1910, withdrew such lands, “from all forms of entry, selection, dis- 
posal, settlement, or location.” The Acting Assistant Commissioner, by letter 
of August 9, 1910, ratified, confirmed, and continued in full force and effect 
powersite withdrawal No. 122 and the lands covered thereby were reserved for 
water-power sites as power site reserve No. 122. 

3. Executive orders of March 10, 1905, and May 15, 1905.—-Pursuant to Execu- 
tive order dated March 10, 1905 (3 Kappler 690), the following-described lands 
situated in the State of Utah were withheld from sale and settlement and set 
apart for Indian purposes as an addition to the Navajo Indian Reservation, 
to wit: 

“Beginning at the mouth of Montezuma Creek (in Utah); running thence 
due east to the Colorado State line; thence south along the Colorado State line 
to the San Juan River; thence down the San Juan River to the place of begin- 
ning: Provided, That any tract or tracts within the region of the county de- 
scribed as aforesaid, Which are settled upon or occupied, or to which valid 
rights have attached under existing laws of the United States prior to the date 
of this order, are hereby excluded from this reservation.” 

Executive order of May 15, 1905 (3 Kappler 690), canceled said Executive 
order of March 10, 1905, and in lieu thoreof ordered that the following- 
described land situated in the State of Utah be withheld from sale and entry 
and set apart for Indian purposes as an addition to said Navajo Indian Reser- 
vation, to wit: 

“Beginning at the corner of secs. 25 and 30, 31 and 36, on the range line 
between Rs. 23 and 24 I. in T. 40 8., running east on the north boundary of 
secs. 81 to 36, inclusive, in T. 40 8., Rs. 24 and 25 E., and sees. 31 to 34, inclusive, 
in T. 40 S., R. 26 E., to the Colorado State line; thence south along the Colorado 
State line to the San Juan River: thence down the San Juan River to the 
meander corner to fractional secs. 81 and 36 on the range line between Rs. 23 
and 24 E.; thence north on said range line to the place of beginning: Provided, 
That any tract or tracts within the region of country deseribed as aforesaid, 
which are settled upon or occupied, or to which valid rights have attached under 
existing laws of the United States prior to the date of this order, are hereby 
excluded from the Reservation.” | Emphasis mine. ] 

It is to be noted that the extension to the Navajo Indian Reservation 
affected by said Executive orders of March 10 1905, and May 15, 1905, covered 
lands which included sees. 32, and 2 of T. 40 S.. R. 24 E., and T. 41 S., R. 24 
E., respectively. Said orders did not affect those lands above described which 
are included within sec. 30 of T. 40 S., R. 24 E., Salt Lake meridian. 

4. Act of March 1, 1933.—Pursuant to the act of March 1, 1933 (47 Stat. 
1418; 25 U.S.C. 337a), “all vacant, unreserved, and undisposed of public lands” 
within a certain described area which embraced, in addition to other lands, 
those lands included within Mr. McKean’s offer U-018392 and located within 
said section 30, were “permanently withdrawn from all forms of entry or 
disposal for the benefit of the Navajo and such other Indians as the Secretary 
of the Interior may see fit to settle thereon; * * *.” 
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QUESTIONS PRESENTED 


1. Were said lands hereinabove described and located in sec. 30, T. 
R. 24 E., Salt Lake meridian, which were covered by said offer U—01s392 
which were withdrawn “from all forms of entry, selection, disposal, Settlement 
or location,” under said powersite reserve No, 122 of July 2, 1910, “vacant. 
unreserved, and undisposed of public lands” within the meaning of saiq act 
of March 1, 1983? 

It is Mr. McKean’s contention that said lands which, at the time of Said 
enactment of March 1, 1933, were the subject of and included within power. 
site reserve No. 122, were not “unreserved and undisposed of” within the 
generally accepted meaning of such terms. 

A withdrawal of lands operates to sever such lands from the public domain 
(Wilcox vy. Johnson Ex dem McConnel, 13 Pet. 498, 513; 10 L. Ed. 264), ' 

In his opinion of February 8, 1985 (55 I.D. 250, 208), relative to the con- 
struction of Executive Order No. 6910 of November 26, 1984, the Solicitor of 
the Department of the Interior commented upon the effect of said Executiye 
order in purporting to withdraw “all of the vacant, unreserved, and unappro- 
priated public land” in certain ennumerated States and stated: 

“* * * It might have been held that the order [Executive Order No. 6910] was 
intended to attach actively to all vacant, unreserved, and unappropriated lands 
and hence to cover all lands which might become vacant, unreserved, and 
unappropriated during the life of the order. 

“I believe that the withdrawal clause contained in the Executive order of 
November 26, 1934, properly should be construed in the latter sense. This 
conclusion is fortified by the express provision in the order that ‘the withdrawal 
hereby effected is subject to existing valid rights.’ There would be no necessity 
for such a provision unless the withdrawal embraced appropriated lands, If 
it did not, there could be no ‘existing valid rights’ requiring protection. 

“Consequently, considering the Executive order as a whole, I hold that 
While it operates to save valid appropriations, reservations, or withdrawals dur- 
ing the period of their existence, it actually attaches to those lands ag a 
secondary claim and becomes effective upon the termination of the prior 
claim.” (Emphasis mine.] 

In his opinion of December 24, 1948 (David B. Morgan, Assignee, A-24551, 
60 1.D. 266), the Solicitor, in discussing the generally accepted meaning of the 
term “unappropriated” stated, with respect to reserved or withdrawn lands: 

“Neither may it be land that has been reserved or withdrawn by the Govern- 
ment for some public use or purpose, because such land is regarded in law as 
segregated from the mass of public lands and appropriated to such use or purpose 
until it is restored to the public domain.” [Emphasis mine. ] 

In his decision of January 4, 1946 (J. C. Aldrich, A—24041, 59 I.D. 176, 179), 
the Secretary stated: 

“*This Department has held that a withdrawal of land which reserved it for 
public purposes, including the classification of the land, constitutes an appro- 
priation of the land * * *.’ [Jtalics supplied.] Executive Order No. 6910 re- 
served the land withdrawn not only for purposes of classification, but also for 
conservation and development of natural resources. This is a definite public 
purpose * * *,” 

The Deputy Solicitor in his decision of July 5, 1955 (Devearl W. Dimond, 
A-—27131), discussed the nature of the estates—mineral and surface—of certain 
lands within said Navajo Indian Reservation which had been patented under 
the Stock Raising Homestead Act of December 29, 1916 (43 U.S.C. 291, 1952 ed. 
et seq.), with a mineral reservation to the United States prior to the time of 
the passage of said act of March 1, 1933, and stated: 

“The act of March 1, 1933, withdraws from all form of entry or disposal, 
‘all vacant, unreserved, and undisposed of public lands’ in a described area and 
sets those lands aside for the benefit of the Indians. While it may be admitted 
that the surface estates in the lunds embraced in Mr. Dimond’s offers were not 
vacant, unreserved, or undisposed of when the 1933 act was passed, the mineral 
estates in those lands met the test of the act.’ [Emphasis mine. ] 

Mr. McKean agrees, and I believe rightly so, that said hereinabove-described 
lands situated in said sec. 30, T. 40 S., R. 24 E., Salt Lake meridian, covered by 
said offer U-—018392, are lands which were not, at the time of enactment of said 
act of March 1, 1933, “vacant, unreserved, and undisposed of public lands” by 
virtue of being “withdrawn from all forms of entry, selection, disposal, settle- 
ment, or location” by said power site reserve No. 122; that an interpretation of 
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the effect of the withdrawal of such lands under said Executive order of July 
9 1910, compels the conclusion that such lands were and are “reserved” lands 
pe are, therefore, by the express terms of said act of March 1, 1933, excluded 
from the operation thereof and shall remain so excluded until a restoration of 
said withdrawtl is effected. A construction to the contrary would be to dis- 
regard the express, unequivocal language of said act of March 1, 1933. 

The said lands are, therefore, subject to the jurisdiction of the Bureau of 
Land Management and subject to leasing under said act of February 25, 1920, 
as amended. 

2. Were said hereinabove-described lands located in said sec. 32, T. 40 S., R. 24 
BP, Salt Lake meridian, and said sec. 2, T. 41 8., R. 24 E., Salt Lake meridian, 
embraced with said offers U-018892 and U-018393, and which were, at the 
time of said Executive orders of March 10, 1905. and May 15. 1905, lands of the 
State of Utah, included and set apart for Indian purposes as an addition to 
the Navajo Indian Reservation in view of the withdrawal of said power site 
reserve No. 122? 

In the case of Gates v. Robertson (30 L.D. 83), the Secretary commented upon 
the nature of the rights of the State as to base lands used for indemnity selection 
and stated: 

“This selection of lieu lands was a waiver, on the part of the Territory of 
Oklahoma, of all its claim to the lands alleged as bases, which thereupon became 
subject to disposal as part of the public domain.” 

In his opinien of January 11, 1912 (Hdwin Collins, 40 L.D. 444, 445), the 
Secretary considered the nature and extent of rights acquired by the United 
States in lands used as base for indemnity selections and stated that— 

“Legal title to a tract of land relinquished to the United States does not pass 
title until the selection is approved * * *. The case here presented, pending a 
selection, is in principle substantially like that in Maybury v. Hazletine (32 L.D. 
41, 42; same case, 33 LL.D. 501), under act of June 4, 1897, wherein the Depart- 
ment held that land relinquished to the United States as base for a selection is 
not subject to appropriation, entry, or selection under the public land laws until 
the relinquishment is approved and title tendered to the United States is 
accepted.” 


Said lands, at the time of said Executive orders of March 10, 1905, and May 
15, 1905, were of a category as to which “valid rights * * * [had] * * * 
attached under existing laws of the United States prior to the date” of said 
orders. Upon relinquishment of title to the United States by the State of 
Utah on various dates from 1924 to 1942, said power site reserve No. 122 attached 
to such lands as a secondary cinim and such lands were thereby “withdrawn 
from all” forms of entry, selection, disposal, settlement or location. 

Mr. McKean contends that said lauds of the State of Utah, became, at the 
time the State waived all of its claim to such lands when as base for State 
selections, subject to the effect of said power site reserve No. 122 and were 
thereby excluded from the effect of said Executive orders of March 10, 1905. 
and May 15, 1905, and were not thereby included as a part of said addition to 
the Navajo Indian Reservation: that said lands are now and have been, at all 
times subsequent to the relinquishment of title thereto by the State of Utah, 
subject to the jurisdiction of the Bureau of Land Management and subject 


to leasing under said act of February 25, 1920, as amended. 


CONCLUSION 


Director’s decision of November 7, 1958: Approximately 2% vears after Mr. 
McKean filed his appeal from the manaver’s decisions rejecting his offers to 
lease for oil and gas, Public Law S68 (act of September 2, 1958, 72 Stat. 1686) 
was enacted. On the basis of that act the Director based his decision of 
November 7, 1958. It is his holding that the act “provides,” in effect, for a con- 
tinuing or permanent withdrawal of any and all lands within the exterior 
boundaries of the reservation for the beneficial use of the Iidians and includes 
such lands, and/or the mineral estates therein, as may have been excepted by 
the earlier withdrawals.” ‘The Director has, with the sanction and approval 
of the Secretary, disregarded the effect of land ownerships and the reserved 
status of lands within the Indinn Reservation. He has attempted to use 
Public Law 868 as a panacea for all ownership problems relating to surface 
and mineral estates within the exterior boundaries of the Navajo Indian Reserva- 
tion as originally established and enlarged by subsequent Executive orders and 
legislation. For almost 2144 years he was faced with the dilema of depart- 
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mental precedents which would have compelled a decision favorable to 
McKean. His patience was finally rewarded with Public Law 868, which he used 
with almost unseemly haste, to justify a desired decision—this, in spite of the 
departmental declaration in committee reports on S. 3754, that mineral rights 
were to be unaffected in the exchange of lands between the United States anq 
the Navajo Tribe. 

Very truly yours, 


Mr, 


Hucu C. Garner, 

Senator Moss. Mr. Chairman, the State of Utah is concerned with 
this problem, and has here today the director of the State land board 
Mr. Frank Allen, an attorney at law. 

Also present are John Archer of Salt Lake City, Utah; and Gordon 
Hyde, attorney at law, of Salt Lake City. 

I know all of these gentlemen and have worked with them at various 
times and have conferred with them extensively on the matter now 
before the committee. 

Rather than take any further time of the committee at this point 
I would simply like to introduce these men and ask that they be heard 
before the committee. 

Senator Gotpwater. Thank you, Senator. We appreciate your tak- 
ing time out of a very busy day to present your views on this. We 
are very happy to welcome any witnesses here from Utah. 

I might ask if Congressman King is here. 

Congressman King, would you care to testify at this time? 

Mr. Kine. I would. Thank you. 

Senator Gotpwatrer. We are glad to have you here, Congressman 
King. Proceed in any way you care to. 


STATEMENT OF HON. DAVID S. KING, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF UTAH 


Mr. Kine. Mr. Chairman and members of the committee, I thank 
you for giving me this opportunity to express my concern over the ef- 
fects which Public Law 85-868 has had upon Utah interests, and to 
express my support of the bill S. 2156, which the Honorable Frank 
E. Moss has introduced to correct the adverse effects of that law. 

As the author of an identical bill in the House, I am convinced 
that neither body of the Congress intended, in passing Public Law 
85-868, to injure Utah interests in any way in which they have been 
injured by it. 

As you undoubtedly know, this law has been used by the Bureau of 
Land Management of the Department of the Interior as a ground 
for denying application for oil and gas leases on lands within the 
Greater Navajo Indian Reservation of southeastern Utah. 

The original purpose of the bill, of course, was to make an exchange 
of lands between the United States and the Navajo Tribe. A parcel 
of public lands in San Juan County, Utah, abutting the Navajo 
Reservation, was exchanged for Indian lands in Arizona which 
would be inundated or otherwise affected by the construction of the 
Glen Canyon Dam. 

As the legislation was originally framed, the exchange specifically 
excluded mineral wealth. The provision which has been used by 
the Bureau of Land Management to deny application for oil and gas 
leases was injected into the legislation later at the request of the 
Navajo Tribe. ‘This amendment was not opposed at that time by 
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Utah officials because, I am told, they were assured by the Department 
of the Interior and the Navajo Council that the status of the applica- 
tion for oil and gas leases would not be affected by this provision. — 

However, the Department of the Interior made specific use of this 

rovision in denying these applications in a decision which it issued 
on November 7, 1958, just 2 months and 5 days after Public Law 
g5-868 passed the Congress, . 

From my study of the history of this legislation, I have the impres- 
sion that the committees which reported it favorably were not specifi- 
cally aware of the existence of these applicat ions. I must emphasize 
that these applications would not affect any of the lands directly 
involved in the exchange, but affect claims within the original Navajo 
Reservation in San Juan County. 

There is nothing in the record to indicate that the committees dis- 
cussed the possible effects which the amendment proposed by the 
Indians would have on the applications. It is entirely possible that 
the committee generally did not know of the existence of these appli- 
cations, even though the Utah Members of Congress individually did 
know of their existence. 

Apparently the Congress believed the Navajos, in effect, held un- 
disputed claim to all of the lands on their reservation, and that no 
other interest could be affected by this amendment. However, the very 
existence of these applications showed that the Indians did not hold 
undisputed claim to all of the lands on the reservation, and that their 
claim was being challenged by the Utah people and others who made 
the applications. 

Naturally, the Utah Members of Congress did not object to the 
amendment proposed by the Indians because they had received firm 
assurances from the counsel for the Indians that the interests of the 
applicants would not be injured by the bill. 

Had they anticipated the injury later inflicted upon the applicants 
by the Bureau of Land Management decision, I am confident they 
never would have consented to the amendment. I am convinced that 
the passage of the bill did not hinge upon the acceptance of the 
amendments. 

Apart from the amendments, the exchange as proposed in the 
original bill was fair to the Indians, to the Federal Government, and 
tothe State of Utah and its people. The Indians are certain to enjoy 
some of the benefits of the Glen Canyon project, and so the exchange 
was in their interest as well as in the interest of the State of Utah and 
the Upper Basin States. 

Not only the applicants, but the State of Utah, itself, is adversely 
affected by this bill, as interpreted in the November 7 decision of the 
Bureau of Land Management. Were the applications to be approved, 
the State of Utah would benefit substantially from any oil and gas 
production which occurs on the leases. 

In conclusion, I request that the record of this hearing include an 
editorial from the Salt Lake City Deseret News which, in part, explains 
the adverse effects of this law upon Utah interests. 

I thank you for your attention. 

Senator Gotpwarer. Thank you very much, Congressman. It is 
a pleasure to have heard you. 

If you have anything else you wish to add to what you said, you 
certainly may. 
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Mr. Kine. I appreciate the invitation, Mr. Chairman. We haye 
experts here from Utah and I will defer to them. 

Senator Gotpwarer. We will be happy to print the material in the 
record that you requested. 
Mr. Kine. Thank you very much. 
(The editorial referred to follows :) 


[From Deseret News, Salt Lake City, Utah, Tuesday, Jan. 13, 1959] 
Save Uran’s Orn ROYALTIES 


Congressman David King has made a good start in representing Utah’s in 
terests by challenging the Interior Department’s ruling on a complicated, a 
mendously important question of oil and mineral rights within the Nayajo 
Indian Reservation. 

The way this question is finally settled can mean upwards of $9 million jp 
oil royalties to the State of Utah, in addition to other benefits. We hope the 
entire delegation will join in a terrierlike effort to shake out a just decision op 
this point. 

The problem arises because of “sleeper” language that was slipped into the 
legislation last year that authorized an exchange of land with the Navajog pe. 
cause of land necessary for construction of Glen Canyon Dam and filling of the 
reservoir. 

That particular exchange, giving the Indians land in the McCracken Mesa area 
adjoining the northern edge of the reservation, created no particular problem, 
since mineral rights did not go with the exchange. But an amendment slipped 
into the bill and dealing with other lands can cause no end of trouble. 

This amendment declares that all public lands, or lands in the public domain, 
within the reservation should be held in trust for the benefit of the Navajos. 
And it includes as “public lands” all original claims or withdrawals that have, 
over the years been relinquished or abandoned. 

Until the uranium-oil strike in the Four Corners area, ownership of those 
claims made precious little difference. It was land fit only for graz ng and little 
enough of that. But with one of the country’s major oil booms developing in 
that area, ownership has become tremendously important. 

If the lands are public domain, the claims filed by a number of Utah and other 
deyelopers are valid if ruled Indian lands, then the claims of two or three major 
oil companies take precedence. 

Far more important from the State’s point of view, if the lands are puhlie 
domain, Utah will get 3715 percent of the Government's oil royalties, and other 
royalties will go into the Federal general fund and into the reclamation fund, 
from which Utah also benefits. If Indian lands, neither the Federal Government 
nor Utah will get a dime in royalties. 

This dispute, it should be emphasized, has been developing for some time. As 
Congressman King pointed out to the Interior Department, the new law has the 
effect of deciding the dispute unilaterally, without a fair, just court decision, 
Utah’s congressional delegation insists this was not the intention of Congress, 
as far as they couid tell at the time. 

The great bulk of the Four Corners oil and gas boom is centered on lands 
already part of the reservation. The Indians are doing fine. This new law, 
if allowed to stand, would have the effect of stripping away some of the rela- 
tively few benefits Utah expected to get. 

As always in such cases, the issues are complex and neither the rights nor 
wrongs are all concentrated on one side. Certainly the morality 2s well as the 
legality of the issue is in enough doubt—and the matter is of such importance 
to Utah—that the law cannot be allowed to stand unchallenged. Mr. King and 
others, keep hammering away. 


Senator age le Before we get to the Utah group, T would 
like to call Mr. Claude Wood, administrative assistant to Senator 
Anderson, who is “Sak 
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STATEMENT OF CLAUDE E. WOOD, ADMINISTRATIVE ASSISTANT 
TO SENATOR CLINTON P. ANDERSON 


Mr. Woop. Mr. Chairman, Senator Anderson asked me to express 
his regrets at having to miss this meeting. He was called to the Fi- 
nance Committee and to the AK¢ Appropriations Committee in ad- 
dition to this meeting. So he could not be all three places at once. 

He merely wanted to say that he felt this controversy was settled 
by Congress, and that he felt it had been settled right. The pending 
pill has to be disposed of and unless the Navajos are disposed to give 
up their interest in the lands, he would not favor the bill. i. 

That is about all that he wanted to put into the record at this time. 

Senator Gotpwater. I thank you very much. 

I know that Senator Anderson and Senator Hayden were cospon- 
sors of the original legislation which I introduced back 2 or 3 years 
ago. he 

Mr. Woop. That is correct. 

Senator GorpwaTer. Thank you very much, Mr. Wood. 

Is there any particular order that you would like to have the Utah 
gentlemen appear! 

Senator Moss. I think perhaps Mr. Allen, the Director of the State 
land board, could speak for the interests of the State of Utah, as such, 
and I believe the other witnesses have to do with the individual 
problems. 

Senator Gorpwater. Mr. Allen, we are glad to have you here. 
You may proceed in any way that you wish. 


STATEMENT OF FRANK J. ALLEN, DIRECTOR, UTAH STATE LAND 
BOARD 


Mr. Auten. I am Frank J. Allen, director of the Utah State Land 
Board. 

My purpose here, and I thank you for this opportunity, is to 
indicate for the record what the interest of the State of Utah is in 
the bill which is pending before you. The State of Utah is interested 
in this legislation because the islands of so-called public domain 
within the Navajo Reservation would be a source of income for the 
State of Utah if they were leased under the Mineral Leasing Act, 
because 38714 percent of the revenues from Federal leases are paid 
directly to the State for the support of its schools and for certain 
other purposes. 

The Department of the Interior report on the bill before you 
indicated that the language on which the Department relied to reject 
applications which were pending before the act was passed, stated 
that the language of the Navajo amendment was a part of a package 
deal with the State of Utah, the deal being that the language of the 
Navajo amendment could be incorporated in the act if certain langu- 
age which the State of Utah wanted was incorporated in the act. 

I believe the record will not support the contention that there was 
such a package deal. The first of the amendments, which I shall call 
the State’s amendment, which were incorporated into the bill after 
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it was originally introduced, provided for new land selection of 
public domain by the State, using State sections within the Proposed 
extension as base. 

This entailed no diminution of the Navajo’s grant under the ao 
and no loss of advantage to the Navajos. It was not a proposal the 
State attempted to negotiate with the Navajos because it called fop 
a concession from the United States, not from the Indians. 

We cannot imagine why the Navajos would have opposed jt or 
could in good conscience have demanded any concession from the 
State in return for their acquiescence. The second of the three 
amendments which I shall eall the ranchers’ amendment, provided 
for the payment of indemnity money by the United States to ranchers 
who were losing grazing permit rights in the extension. 

Incorporation of this amendment was no detriment to the Navajos, 
and there seems to be no reason why the Navajos should have opposed 
it. Both these amendments have been proposed and, so far as we 
in the State of Utah knew, found acceptable before the third amend. 
ment was even conceived. 

The third amendment, which I shall call the Navajo amendment, 
constituted a declaration by the United States that, subject to valid 
existing rights, all the land within the exterior boundaries within 
the Navajo Reservation was held in trust for the Navajos. 

The language of this amendment was submitted to State offices 
for comment near the end of the session when there was very little 
time for exhaustive analysis. The State did not oppose the Navajo 
amendment for a number of reasons, but prominent among them was 
the understanding that the phrase “subject to valid existing rights” 
protected the pending applications for mineral lease of public domain 
within the reservation. 

This is certainly the understanding that Senator Bennett carried 
away from his conference with Norman Littell. Perhaps I should 
correct that. The conference really involved Ralph Mecham, who is 
Senator Bennett’s assistant, and Mr. Littell, and this is the only con- 
ference that could have been about the package deal to which the 
Interior Department report refers. 

If the lands within the reservation claimed by the lease applicants 
were, in fact, public domain, the Navajo amendment, as the Depart- 
ment of the Interior has interpreted it, was‘a gift of probably several 
millions of dollars, in which the State had an interest by virtue of 
its share in Federal oil royalties, to the Navajos. 

We question that Congress intended to make such a gift, and we 
know that if the State made any deal it did not deal on the basis 
that pending applications would lose status. 

I believe the basis on which the State did, in fact, deal was made 
very clear in Senator Bennett’s statement, which is a part of the 
record here. To the degree that the Interior Department report 
relies on the reality of any package deal between the State and the 
Navajo Nation, we believe it lacks force. 

We did not consider that anv package deal was being negotiated. 
While there was some unjustifiable threat of Navajo opposition to 
the State’s amendment and the ranchers’ amendment if we opposed 
the Navajo amendment, we acquiesced in the Navajo amendment only 
because of the representation that pending applications would not be 
affected. 
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Except for that representation, we would have at least expressed 
ourselves on the good faith of the threatened Navajo opposition. The 
pill before you merely seeks congressional clarification of the phrase 
«valid existing rights.” The bill would have Congress declare that 
it meant by that phrase what we understood it meant and what the 
public interest would seem to require. 

Thank you very much. 

Senator Gotpwater. Do you have anything there that you would 
like to have printed with your remarks ? 

Mr. Aruen. I believe not. Thank you. 

Senator GotpwaTer. Thank you very much. 

Would you like to have ~ Hyde next 4 

Senator Moss. Yes, Mr. Ch: a Mun, 

Mr. Gordon Hyde, attorney at law, Salt Lake City. 


t 


Senator GoLpwatrer. It is nice to ‘ ve you here today. 


STATEMENT OF GORDON HYDE, ATTORNEY AT LAW, SALT LAKE 
CITY, UTAH 


Mr. Hype. Thank you, Mr. Chairman. 

My name is Gordon I. Hyde. IT am pina Salt Lake City, Utah, a 
practicing attorney, and 1 represent am uniber of individuals who, 
some year's 2go, filed oil and gas lease ap plications on some of the 
property in question here, 

I think the chronology of this thing has been very ably set forth 
in the memorandium supplied by Senator Moss and made a part of the 
record, and by Senator Bennett’s letter. 

I do not want to prolong the record or the proceedings by reciting 
what is already contained therein. I would like, however, {o summa- 
rize briefly our position in this matt 

Prior to the ee of the act in “questi ion, there was a dispute in- 
volving certain of these lands. My clients were involved in that 
dispute. We were in the process of having this question adjudicated 
by the appropriate administrative and judicial bodies. 

I would like to sav we met with amazing frustration in attempting 
to obtain a decision through administrative channels. Some of these 
cases have been pending for from 2 to 4 years, and no decision arrived 
at until after the } passage of the act. 

Senator GoLpw on rk. Might 1 interpose there to say that that 1s not 
unusual? I have one case that has been before a proper tribunal for 


8 years and they cannot make up their minds. That is one of the 

penalties of bureaucracy. Nobody wants a — on his back. 
Do not think that this is unusual in your case. It 1s unusual when 

that does not happen. To get a decision out of the Federal Govern- 


ment requires almost an act of the Lor d. 

Mr. Hype. I certainly concur with that statement. I am not suffer- 
ing under the illusion that we stand alone in this matter at all. How- 
ever, we (lid suifer the great disappointment of having struggled for 
this length of time and then as soon as the act was passed the matter 
was summarily disposed of, based upon the act itself. 

The statement of Senator Bennett outlines in brief the following 
facts: Senator Bennett was apprised of the controversy involved in 
these lands and when the act was proposed in its first draft my clients 
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made inquiry of Senator Bennett to determine the effect, if any, 
their rights, of the passage of this act. 

Senator Bennett inquired of Mr. Littell, representing the Indian 
side of this matter, and of the Department, to try and determine what 
the drafters considered the effect to be. Appe nded to his st: atement 
is also a copy of a statement of Clair Senior, an eminent attorney 
representing some of the major oil companies, which was delivered 
to his office by Mr. Littell, and from which statement he received the 
assurance that this act would not effect the controversy then pending, 

So it was the opinion of all—it was the opinion of the Indians, j it 
was the opinion of, apparently, the Department, and certainly we 
relied upon our Senator’s assurance, it was the opinion of the State 
land department, who also relied upon that—that it was not the intent 
to affect the rights, such as they might be later determined, then 
existing. 

No sooner is the act passed than the various pending matters are 
disposed of by reason of the interpretation of the act. 

Further, I was not able to hear too well the testimony of our State 
land board, but if he did not mention it I might mention that after 
the passage of the act Mr. Littell filed an action, a proceeding, 
attacking the title of the State of Utah to various of the lands, and 
he founded this proceeding upon the very act which he, himself, had 
indicated to Senator Bennett would not have an effect upon any of 
these existing rights. That matter is now pending. 

One of the theories of the case is that the passage of this act 
disposed of the potential interest of the State in some of these lands, 

Senator Gotpwater. What act are you referring to that Mr. Littell 
used ? 

Senator Anprerson. Is it the one that we passed at the tail end of 
the 1958 session ? 

Senator Gotpwater. I think this is another one that he was refer- 
ring to. 

Mr. Auten. Might I clarify that? 

Senator Gotpwater. Yes. 

Mr. Auten. The State of Utah filed application with the Depart- 
ment of the Interior for patent to issue on the State sections, the 
school sections, which had vested and which lie within the existing 
re Reservation. 

The Navajos filed a protest against the issuance of those patents. 
One of the bases for its protest was that those State lands within 
the reservation had, in fact, been transferred to the Navajos by the 
language which is now section 1(d) of the act. 

Senator Gotpwater. Now that you are both here, did you say 
that you had an understanding that the applicants’ rights would be 
protected by the Navajos? 

Mr. Auten. Yes. That was our understanding. 

Senator Gotpwarer. Is there any written understanding on that? 

Mr. ALLEN. Well, of course, we accepted the representation of Mr. 
Littell as it was rel: ayed to us by Senator Bennett’s telegram of 
July 11; the language on which we relied is as follows: 


on 


The Navajos indicate that their amendment would solve two problems. 
One would be to bar individual Navajo oil claims within the existing reservation 
and the other would be to bar future activity under the 1902 Supreme Court 
opinion written by Justice Van Devanter, which held that although old mining 
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claims were thought to lapse, actually all the areas involved became islands 
of public lands. It would not affect existing lands such as that sold by 
Stephen P. Smoot of Salt Lake to Mohawk Oil. 


Senator Anpgerson (presiding). Is that an existing claim? 

Mr. ALLEN. Yes. 

Senator ANnperson. Such an existing claim is merely an oil and 

gas application, is it not? 

Mr. ALLEN. it depends on how you interpret the language. 

Senator Anperson. No. He said ‘ ‘existing claims.” I am sure 
Senator Bennett was careful about that. 

Mr. Auten. The claims sold were the claims of right under appli- 
cations for oil and gas leases which were pending before the Depart- 
ment, and everyone who was concerned about this matter knew that 
that was the kind of claim that was sold by Stephen Smoot to Mo- 
hawk Oil. 

We are not talking about mining claims. The re was no part icular 
interest on the part of Mohawk Oil in mining claims that might have 
been filed. 

Sen: oe Anperson. Are you then saying that the wire sent by 
Senator Bennett was an agreement by the Navajo nation, or was it 
his interpretation of the amendment that he prese nted ? 

Mr. ALLEN. I am saying that we relied on the statement in this 
telegram to the effect that those rights would not be affected. 

Senator Gorpwater. He had discussed this with Mr. Littell? 

Mr. Auten. Yes. That is, Ralph Mecham, who is Senator Ben- 
nett’s assistant. had discussed it with Mr. Littell, and the in ipre ssions 
that were carried away from that conference are stated in Senator 
Bennett’s statement which is a part of the record here. 

Mr. Hyopr. It might prove helpful, so that the matter can be fol- 
lowed as we go along, to read this short statement, if you would 
care to have me do it. 

Senator GoLpwarer. All right. 

Mr. Hype (reading) : 


STATEMENT BY SENATOR WALLACE F’. BENNETT, REPUBLICAN OF UTAH, ON S. 2156, 
To AMEND THE NAVAJO LAND EXCHANGE ACT 


Since I am conversant with the genesis of section 1(d) of Publie Law &5- 
868 which would be amended by S. 2156, now being considered by this commit- 
tee, I feel it appropriate to inform the committee of this background. 

Approximately 53,000 acres of Navajo lands were needed for the Glen Can- 
yon Dam and Reservoir. Consequently, on May 6, 1958, S. 3754 was introduced 
by Senator Goldwater, for himself and Senators Hayden and Anderson, to ac- 
quire the lands for the Federal Gove ‘rnment by exchanging them for an equiva- 
lent acreage of public domain in San Juan County, Utah. 

On May 15, 1958, the Department of the Interior reported favorably on the 
bill. Meanwhile, I asked the Department to draft amendments to S. 8754 to 
compensate the displaced cattlemen in San Juan County and to get preferential 
treatment for Utah’s school sections located in the area to be transferred to the 
Navajos. 

The Indian Subcommittee of this committee, then chaired by Senator Neu- 
berger, met on June 19, 1958, to consider S. 3754, at which time I offered both 
of my amendments. Through a misunderstanding as to the purport of my 
amendments, the Navajo general counsel, Norman Littell, objected to them. 
On July 10, 1958, Mr. Littell called my office and invited my assistant to meet 
with him and his assistant, Mr. Alexander. They met late that afternoon in 
Littell’s office. 

At the July 10 meeting, Littell indicated that the Navajos would accept my 
two amendments if the Utah people would accept his two proposed amendments, 
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one of which in slightly modified form subsequently became section 1(a) 
Since I had previously received communications from John Archer and Stephen 
Smoot about the Superior Oil case—l tah 016385 —then pending before the 
Department of the Interior, my assistant specifically asked Mr. Littell what 
effect his amendments would have on Mr. Archer and other like Claimants 

Littell said it would solve certain internal Navajo tribal problems, but that 
the amendments would have no effect on the claimant’s interest. 

Senator ANpErRsoN. I am not a lawyer, but if you were in cour 
would you regard that as hearsay evidence ? 

Mr. Hype. [ think, Mr. Chairman, that if this were a court pro- 
ceeding it would be hearsay evidence. 

Senator Anprrson. Here is the U.S. Senator who proposed amend- 
ments to a bill which most of us on the floor had to swallow blind. 
We did not know what the purpose of each was. We did not know 
the exact scope of them. But we were all assured that these gaye 
the Navajos the piece of ground that the Navajos wanted in exchange 
for certain other rights. . 

Now we have the testimony of a man who, representing the 
Senator, went to somebody else’s office and took assurance from some- 
body there that, if passed, they did not mean what they said they 
meant. 

Mr. Hypr. Of course, there is little more to it than actually this, 

Senator Anperson. I understand. But it is strange at this late 
date to get that interpretation of what we thought we understood 
at the time it was proposed. 

Mr. Hype. I think the matter undoubtedly was passed during the 
press of a great deal of business that you had. 

Senator ANpERSON. I can assure you it was. Let there be no mis- 
understanding on that point. 

Mr. Hype. I think Senator Bennett did what most of us would 
do under the circumstances. He would go to the people who rep- 
resented the various interests. He went to the Solicitor’s Office, as 
the statement will indicate, and got an interpretation from them, 
and he went to the Indian’s attorney and got their interpretation, 

Senator ANDERSON. That is easy, because the solicitors put theirs 
in writing. Have you the Solicitor’s statement to him on it? 

Senator Gotpwarer. I think it is appended on the back. 

Mr. Hyper. Yes; there isa letter appended to this. 


5 


Littell said it would solve certain internal Navajo tribal problems, but that 
the amendments would have no effect on the claimant’s interest. However, the 
next morning Littell’s aid, Mr. Alexander, phoned my assistant to say that 
Littell’s statement of the night before was not completely accurate. Alexander 
said the amendments would have the effect of barring future claims, but would 
not bar those already filed with the Department of the Interior. 

Senator Gotpwater. That would cover all types of claims, minerals 

: . ’ 
oil and gas? 

Mr. Hype. Yes. Anything filed with the Department as of the 
date of passage or prior to the date of passage would not be affected 
by the language of this act. That is what Senator Bennett says he 
was assured of by Mr. Littell, who was one of the drafters of the act. 


Following these conversations, I then sent a wire to Donald T. Adams, attor- 
ney for the cattlemen, and to Frank J. Allen, director of the Utah State Land 
Board, which read as follows. A similar wire was sent to Miles P. Romney, 
manager of the Utah Mining Association. 
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JULY 11, 1958. 
Mr. DoNALD . ADAMS, . 
Attorney at Law, Monticello, Utah. 
Mr. FRANK J. ALLEN, 
Director, State Land Board, 
state Capitol Building, Salt Lake City, Utah. 

Following a meeting yesterday evening with Norman M. Littell, I can report 
that the Navajo’s are willing to accept both of my amendments, conditional 
upon our acceptance of two of their amendments, W hich are as follows: — 

On page 5, after the second commu in line 12, insert: “* * * outside the 
exterior boundaries of the Navajo Indian Reservation as the stune are described 
in: (1) The Act of March 1, UBS (ec. 160, 47 Stat. 1415) ; (2) Executive Order 
924 A of May 15, 1905; (3) Executive Order May 17, 1884.’ 

Continue to end of sentence, and then, after “1963” in line 14, insert the follow- 
jng additional seitence: Sas cae ; ; 

“All public lands of the United States within said exterior boundaries are 
hereby declared to be held in trust for the benefit of the Navajo Tribe of Indians, 
subject to valid existing rights.” 

The Navajos indicate that their amendment would solve two problems. One 
would be to bar individual Navajo oil claims within the existing reservation, 
and the other would be to bar future activity under the 1902 Supreme Court 
opinion written by Justice Van Devanter which held that although old mining 
claims were thought to have lapsed, actually the areas involved became islands 
of public lands. It would not affect existing claims such as that sold by Ste- 
phen P. Smoot of Salt Lake to Mohawk Oil. Regards. 

WALLACE F. BENNETT, U.S, Senator. 


Senator AnpERSON. Could you identify the date that that was sent / 

Mr. Hype. That was sent July 11, 1958. 

Senator ANprRsoN. And the action taken by the Congress was July 
98, 1958 ¢ 

Senator GOLDWATER. September 2, I believe. 

Senator AnpERSON. The Senate passed the bill. This is Senator 
Bennett sending this message. The Senate passed the bill on July 28, 
1958. When did it goto the President for signature 

Mr. Hypr. It was signed on September 2. 

Senator ANDERSON. It passed the House August 23. 

So these stockmen had from the 11th day of July until the 2d day of 
September to protest if they did not agree with the luterpretation put 
on the bill by Senator Bennett ¢ 

Mr. Hype. I think they agreed. 

Senator ANDERSON. You see, this last statement that he makes, that 
it would not affect existing claims such as that sold by Stephen P. 
Smoot of Salt Lake to Mohawk Oil, as I read the telegram, has no 
relationship to the conversation with the attorney for the Navajo 
Tribe. 

This is Senator Bennett’s opinion. The Navajo Tribe did not make 
any comments about Mr. Smoot. 

Mr. Hyper. Mr. Littell had a conversation with Senator Bennett 
prior to the sending of the telegram, or with Senator Bennett's office, 
in which they inquired as to whether this would affect these particular 
disputes, and they were told that it would not affect them. 

Senator Anperson. Who told them that ? 

Mr. Hype. Mr. Littell. 

Senator ANpeRSON. And to whom did he tell it / 

Mr. Hypr. Told Senator Bennett ; Senator Bennett’s office. It was 
Senator Bennett’s assistant. 

Senator ANpERSON. Who was it ? 
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Mr. Hype. Mr. Mecham. 

After making the inquiry and discussing the matter, he then sent 
the telegram to advise the various people in Utah whose interests were 
involved here, as to the effect of the proposed legislation. He ¢op. 
tinues to say in his statement: 

My purpose in sending the wire was to provide the Utah groups direety 
interested in S. 3754 with the language of the Navajo amendinents, to give the 
Utah groups the Navajo atterney’s explanation of the amendments and to 
secure their approval of them if the were found to be acceptable. 

The Utah Land Board, the cattlemen, and the mining association al] notified 
me that the language was acceptable; so I then felt free to advise Senator 
Neuberger and Mr. Littell that the Navajo amendments were satisfactory to 
the State of Utah. 

I also checked with the then Solicitor of the Department of the Interiop 
to obtain his assessment of the Navajo amendments. 

Senator AnpERson. Did he indicate who that was? 

Mr. Mecuam. It was Elmer Bennett. Perhaps I should be there 
since I am mentioned pretty much through here. 

Senator GoLpwater. Come on up and sit down. 

Senator Anprerson. I think it is important as we go along to find 
out who is supposed to have said what. 

Mr. Mecuam. Would you like me to read the statement ? 

Senator Anprrson. No. He stated that he checked it with the 
Solicitor, but we have to go back and check to see who the Solicitor 
was. If we ask it by question, it is that much simpler. 

Mr. Mecuam. It was Elmer Bennett. 

Senator Anprrson. Do you accept that? 

Mr. Hype. Yes. 

He indicated that the amendments looked all right to him, and that the 
phrase which qualified the Navajo amendment “subject to valid existing rights” 
furnished adequate protection to the State of Utah and to the other interested 
parties. 

We have here the assurance of both the Indian counsel and the 
Solicitor’s Office. 

Senator AnpErRson. Do you know whether Secetary Bennett holds 
to that opinion ? 

Mr. Hype. This came to us from his office this morning. 

Senator ANprersON. So you still think they were—— 

Mr. Mecuam. Do you mean Senator Bennett 4 

Senator Anperson. Elmer Bennett. 

Mr. Hyper. I do not know what he thinks now. I rather think he 
concluded that we are not now protected. 

Senator Anperson. If you took the bad opinion, whose fault is 
that—the Navajos’ or yours? 

Mr. Hyper. It is hard to always be right, Senator Anderson. 

Senator ANperson. We find that out in this place. 

Mr. Hype. I think if this legislation was as abundantly clear as 
we all now wish it had been, we probably would not be here. But it 
is not. There is much that can be argued both ways about it. 

What we are suggesting and attempting to obtain here is an amend- 
ment which will unequivocally state what everybody initially believed 
the effect of the act to be. Some are happy that the effect of the act 
was not what everyone originally thought it was. But I do not think 
there is any question that everybody involved expressed themselves 
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and believed that the act did not affect there rights. Now it begins 
to appear that it does. ; ae a 

Senator AnpersoN. You still feel that an application is a right? 

Mr. Hyve. Well, it is a right if you define a right to include an 
application. aes 

Senator Anperson, Surely. If I say that a mile is a foot and you 
define a foot to include a mile, then a mile is a foot. But I asked you 
if you still thought that an application was a right, and you say “Yes, 
if you define a right to include an application, it is a right. 

Ts that not sort of round and round a little bit ? 

Mr. Hype. May I answer it this way, and I am not trying to avoid 
the question at all, but it involves some very delicate interpretations. 
There are cases that hold that it is not a right within the meaning 
of some similar phraseology. 

So I am fearful that it is not such a right as would be protected by 
the language of this act, but I am also certain that it is such a right as 
was originally intended to have been protected by the legislation. 

Senator ANDERSON. You mean if they had used better language they 
would have had a better result ? 

Mr. Hype. If they had used better language, the result would have 
been the result everybody expected. 

Senator Moss. Is not part of your problem, Mr. Hyde, that you can- 
not really get an adjudication of what valid existing rights means as 
the reason that you would like this language so that you can get a 
proper adjudication 4 j 

Mr. Hyper. That is certainly true. Furthermore, we do not want a 
court of law to construe this thing in a way that nobody intended. 

Senator Anprrson. Let’s see that. You mean you do not want a 
court of law to construe it the way it was passed? You want it con- 
strued the way you wished it had been passed? Is that not what you 
are really saying ? 

Mr. Hype. Well, I havea personal wish in this. I will concede that, 
Senator Anderson. 

Senator Anprerson. I do not mean it that way. But you keep 
saying that it ought to be done the way some people understood it to 
be. Some peopie understood it to be the way it turned out. 

Mr. Hype. | do not know who at this point. 

Senator Anperson. I tell you I think I have an idea who. I think 
the Navajos so understood it because I got out to their reservation 
shortly afterward and they thanked me profusely for getting them 
the complete right to this land, which, frankly, I did not know I had 
done. 

Mr. Hype. Well, I, of course, cannot look into the mind of Mr. 
Littell. But I accept the statements that were made to Mr. Bennett 
as being made in good faith, and I certainly believe that at the time 
Mr. Littell said it would net affect these rights, he meant it. 

After examining it further, he may have changed his mind. But 
I believe he meant it when he said it. The net effect was that everyone 
was in agreement that it did not affect these rights. Then after the 
passage of the bill people began to look at it a little differently. 

Senator Gotpwater. I have here the opinion of the U.S. Court of 
Appeals for the District of Columbia, James Hale y v. Fred Seato 
Secretary of the Interior. 
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This language is rather interesting, and I think it would make q 
good part of the record here. 

Senator ANDERSON, Senator Goldwater and I are not lawyers, so we 
speak clearly and freely when we get these complicated legal points, 

Mr. Hyper. You probably think better than we do, too. 

Senator Gotpwarter. This is a decision of the district court rendered 
at the close of hearings on October 5, 1959. 

The court is indebted to counsel for both sides for a very able and thorough 
presentation of the issues in this case. The act of September 2, 195s, Provided 
that all public lands of the United States within said exterior boundaries of 
said reservation, meaning Navajo Indian Reservation, shall and are hereby 
declared to be held in trust for the benefit of the Navajo Tribe of Indians,  [y 
is not disputed that the land involved in this litigation is within the exterior 
boundaries of said reservation. Whatever may have been the situation prior 
to September 2, 1958, subsequent to that date no land within the reservation 
would be subject to leasing under the Mineral Leasing Act. ‘There is, however, 
a limitation; namely, the provision is expressly made subject to valid existing 
rights. 

It is claimed by the plaintiff that he had a valid existing right in that he had 
filed his application prior to September 2, 1958. The court is of the opinion that 
the filing of an application, even a valid application, does not, in itself, create a 
vested right. 

Further, the court is of the opinion that relief in the nature of a mandamus 
may not be granted in this case, since the matter to which the litigation relates 
is discretionary with the Secretary of the Interior and is not limited to merely 
an administerial act. 

I do not think anything else is needed. That is found on page 34 
of the Joint Appendix No. 15565. 

The reason I wanted to get that placed in the record, Mr. Chairman, 
is that the court itself states that it is not of the opinion that the 
filing of an application, even a valid application, itself creates a vested 
right. It is of that opinion. 

Senator Anprerson. That is what I said. We have had too many 
cases before this Interior Committee not to have the opinion in the 
minds of some of us, at least, that the mere filing of an application 
does not carry along any existing rights. Those people who did 
have an existing right were going to be protected by this. But 
people who had a miscellaneous application were not. 

I think that was clearly understood at the time. These people who 
had merely filed an application merely had an application. They 
did not have an existing right. That is why Mr. Littell can state 
with all truthfulness that any existing right was fully protected. 

It is the last sentence about this covering Stephen Smoot, that is 
a matter of opinion, and the opinion was probably a bad opinion. 

Mr. Hype. Of course, Mr. Littell, better than perhaps anybody 
involved in this thing, was fully aware of the controversy over these 
lease applications, and when the inquiry was made as to whether or 
not the language of the act, and the language in some of these things 
is a complicated matter, would affect these pending proceedings, 
Mr. Bennett tells us his reply was that it would not. 

Senator Gotpwarter. Is this Senator Bennett or Elmer Bennett? 

Mr. Hyper. Senator Bennett indicates he was told it would not 
affect. them. 

Senator Anperson. But at best that was Mr. Littell’s curbstone 
opinion. It proved to be a very poor one. 

Apparently the court has taken the position that people who were 
concerned with this needed to know what an existing right was as 
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against an application. That is what bothers me about this whole 
roceeding. If there was anything we did not know about, if lan- 
wuage did not mean what we thought it clearly said, then, of course, 
we should have done it diffe rently, or somebody might have tried to 
‘lo it differently. —_ 

Senator Moss. This was Mr. Littell’s language, wasn’t it? He 
drafted the amendment ? 

Mr. Hype. Yes. 

Senator ANDERSON. But you always examine the words of the lawyer 
for the other side. At least I do. I am not reflecting on lawyers 
as such. I am just saying that I look at every lawyer’s words care- 
fully, particularly if he isa lawyer for the adversary. 

Mr. Hype. I am not trying to take cover here, but I was not aware 
of this act until after it was passed, and apparently everyone, based 
upon the communication with the representatives here and the com- 
munication with all the lawyers that drafted this involved language, 
agreed that they were intending to protect these interests, and the 
assurance was conveyed to the Senator. 

Based upon that assurance and that interpretation, the matter 
was passed without objection. 

Senator ANperson. Mr. Allen, you are the director of the State land 
board ? 

Mr. Auten. That is correct. 

Senator Anperson. Were you connected with the board in any 
way at this time? 

Mr. Auten. I was the director then. 

Senator AnpERsoN. When you got the telegram, did you ask your 
lawver to take a look at it? 

Mr. ALLEN. Well, I examined the language of the act myself. Of 
course, in the time within which you have to respond to that kind of 
telegram, you do not have an opportunity for any exhaustive research. 

Senator AnpErson. You had from July 11 to September 2. 

Mr. ALLEN. Of course, we do not know when we receive a telegr: am 
how much time we have. 

Senator ANpERSON. Well, it went to the House after the Senate 
tackled it and it was there 30 days before it got to it. The chronology 
shows it was reported to the Senate by Mr. Goldwater on July 22. 
On July 28 it p issed the Senate. 

On August 5 it was reported to the House, and on August 23 it 
passed the House. It lacks 5 days of being a month. On September 
22 it was approved. 

My question was: Did any lawyer for the State board in Utah 
examine the language / 

Senator Moss. Mr. Allen, himself, is a very prominent attorney. 

Senator Anperson. I beg your pardon. 

Well, did you ask a good 1: iyman to take a look at it? 

Tam very sorry. I did not know you were a lawyer. 

Mr. Auten. The first thing you have to recognize if you are going 
to see the danger in the act is that an application for lease under the 
Federal Mineral Leasing Act does not initiate a right. Well, what 
do you call the status that you acquire by filing an application for a 
mineral lease ? 

You are certainly in a better position than a fellow who had not 
filed such an application. How do you distinguish between the 
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status of one who has filed and who has filed first and someone who 
has not? 

Senator Anprerson. Filing the application first gives you the first 
shot at it. 

Mr. Auten. But there are those who might call that first shot 9 
right. That is, he certainly is in a better position to claim a right 
than someone who has not filed an application. 

Now, of course, if you are suspicious of everything you receive 
from your Senator, then, you might, of course, examine into the thing 
very carefully. 

Senator Anperson. I do not think you are, because a Senator only 
passes on what has been said to him or to his administrative assistant, 

Mr. ALLEN. There are occasions, particularly when you are dealin 
with negotiations, when you accept the representations that are made 
to you in good faith, by the representatives particularly of a nation 
with which you are dealing. 

Senator Gotpwarer. Let me ask you a question. 

In your capacity as director of land management up there, let us 
suppose that an application had been made for mineral entry on 
public land that subsequently became involved in a land exchange, 

Has it been your experience that rights accrue to that applicant 
that were valid after the exchange took place? 

Mr. Auten. Are you talking about a Dawson Act transfer? 

Senator Gotpwater. I am not a lawyer. I am just talking about 
a land transfer, any kind of a land transfer under BLM. 

Mr. ALLEN. Well, if there are mineral entries on lands which are 
involved in exchanges between the State and the BILM, they are 
certainly not effective and neither is an application for a mineral 
lease, simply because mineral interests are not involved in exchanges 
which you consummate under the Taylor Grazing Act. 

Senator Gotpwater. Let us say the privately owned land is ex- 
changed for federally owned land on which applications for mineral 
entry had been made. Would the fact that private owners held that 
land affect the rights of the individual who had previously filed for 
mineral entry ? 

Mr. Auten. This has not come up in my experience. Of course, it 
would not, where the State was involved. 

Senator Gotpwater. I know it would not where the State would 
be involved. But this would be, to some extent, similar to the Navajo 
situation. 

Mr. Aten. I do not know what the view of the Department would 
be in that situation. 

Senator Anperson. Mr. Hyde, you may recall that in the tidelands 
legislative dispute there was involved the so-called Cord filing. E.L. 
Cord of Nevada had gone out and filed on some acquired lands. 

The Mineral Leasing Act, speaking from memory, did not apply 
to acquired lands at that time. But he filed a great many applications 
for drilling rights in the coastal States under the fact these belonged 
to the United States and, therefore, he had a right to file on them. 

Subsequently, the State of Texas or the State of Louisiana pro- 
ceeded to lease them and they recognized valid existing rights. Mr. 
Cord tried to claim that these original applications that he made 
were valid existing rights and he promptly was thrown out, as I 
recall the case, on the grounds that they were not valid existing rights. 
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So here was a man who filed on land which then belonged to the 
United States, under the leasing laws of the United States, and tried 
his best to get a piece of — 

But at least 1 remember that there was a controversy over the fact 
that Cord had filed and thought he acquired certain rights, but never 
was able to assert them. That is why I say that this pretty well 
established group of decisions, I believe, require the permit to be in 
such a nature that eventually it would be granted, up to the point 
that it would be regarded as a right. Up to that point it is an 
application. 

Mr. Hype. I think there is room for dispute. In fact, any act, 
any legislation, does not stand entirely upon the interpretation that 
may have been put on a word of another act previously passed. 

Senator ANDERSON. You recognize right there that there is no leg- 
islative history that helps you with this. 

Mr. Hype. Unfortunately, no. This matter was not heard. If 
anyone had known that an interpretation would be placed on it as 
has now been placed on it, there would have been, undoubtedly, sub- 
stantial consideration given to the matter. 

Senator ANperson. We had a case just the other day where some- 
body wanted to be sure that a certain interpretation was put on a bill. 
I said, “You stand up on the Senate floor and ask me that question 
and let me reply and you will have some basis for legislative history,” 
because I would have been in charge of the particular bill. 

But as I see the record in these instances, it is presented in the Senate 
without a word; it is passed without a word of explanation; it is 
presented to the House without a word—I am told, although I have 
not examined the House record—and, therefore, you have no history 
on the floor and you have no committee history. That is the unfortu- 
nate part. So you have to go back to the court cases. 

Mr. Hype. Of course, that very fact illustrates the point that I make; 
that this inquiry was done not at a hearing, but outside of a hearing, 
outside of the record, and the inquiry I think was done by Senator 
Bennett where he should have had honest answers and truthful 
answers. 

I think any Senator is entitled to ask me what I mean by something 
I am proposing and I believe I have the obligation to tell him. If I 
intend one thing, I think I ought to tell him I intend that. I do not 
think I ought to tell him I mean something else. 

Senator ANpERsoN. Of course, vou do not mean to say to us that if 
you come and ask me about a provision of a bill, and I answer you, that 
that is in any way binding on a court or on the person or on the 
Congress itself? 

Mr. Hype. I do not think it is. I do not believe that a court or the 
Congress would be bound by anything of this nature. But I do say 
this: that I think that legislation, at least my theory of legislation, 
is that it represents the will of the people after considered weighing of 
the equities that are involved in the passage. 

I think when a bill is passed that does not express the understanding 
and belief of those who passed it; I think amendatory legislation is 
proper. 

Senator Lusk. The opinion that Senator Goldwater read was the 
opinion of the district court. It was passed up to the court of appeals. 
Was it decided by the court of appeals? 
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Mr. Hyper. I do not know. 

Senator Lusk. The U.S. district court decided the case against the 
applicant and the applicant appealed. My question was whether any 
of you know what happened in the court of appeals ? 

Mr. Hype. It has not been determined. 

Senator ANpDERSON. Do you ask us to intervene / 

Senator Gotpwarer. He asked if the court of appeals had decided 
the case. 

Mr. Hype. We are advised that this case has not been decided. 

Mr. Frencu. I spoke with the man in charge of the Appellate See. 
tion of the Department of Justice—his name escapes me for the mo- 
ment—as late as the day before yesterday, and he said it had been 
argued but no decision had been reached. It has been argued but not 
decided. 

Senator Anprrson. Mr. French, while you were out, I stated that in 
the dispute over Tidelands, that FE. L. Cord had filed some applications 
and hoped that he would be granted those applications in case the 
Supreme Court held the United States owned the land. 

I said he was later refused. Do you want to amplify the situation 
and tell us what took place in the court case if it has any bearing on 
this? If it does not, I am not concerned. 

Mr. Frencu. Sir, I do not know whether it has bearing, but I ean 
state briefly the situation with respect to so-called applicants under the 
Mineral Leasing Act on the submerged lands. 

It was held initially i in 1947 by the then solicitor of the Department 
of the Interior, Mastin White, that the Mineral Leasing Act was not 
applicable to submerged lands. Mr. Cord did file on produci ing wells, 
He filed 1 acre around each producing well, and the oil industry, I re- 

call, took that very seriously at the time. 

They said it was a greater threat than almost anything else. I 
remember being present in a conference. The Department denied his 
applications. He appealed at least to the district court, and I know 
his case was denied in the district court. I cannot recall whether he 
appealed it higher. 

I know he was not granted the lease, and there was court action 
holding that the Mineral Leasing Act on the submerged lands did not 
apply to these lands. 

Senator Anperson. Thank you. 

Mr. Hype. I think the fact that this matter, this language, is now 
being hotly disputed is an indication that it is not abundantly clear 
to all, but that the issue should be resolved one way or the other. 

But the point that I wish to make is that in this instance one result 
was sought, evidently, and the interpretation agreed upon by all, and 
then after it was passed it is decided by some that that is not what 
it meant. 

It is used to affect the very rights that they said would not be 
affected by it. Whether they could be successful or not, I do not know. 

Senator Anperson. You use that word “rights” again. An applica- 
tion is not a right. An application, time “after time, I think, has 
been held only to give a preference to a lease in case a lease is other- 
wise valid. 

Mr. Hypr. Suppose five of us file on public domain an application 
for an oil and gas lease. If you are first, you have the right to have 
that issued. 
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Senator Anperson. You have a preference. You do not have a 
right. That is as I see it. | 

“Mr. Hype. Well, isa preference a right? If you had a better right 
than mine ‘ os 

Senator ANpERSON. Neither of us have a right until the Department 
decides to lease it, as I have understood it, and then the fellow who 
files first gets the first chance to lay his money down and take it. 
He has a preference to claim. 

But it is my understanding that he has no right in case the 
Department withdraws it or does something else with it. There are 
attorneys here for the Department of the Interior. I will probably be 
in ankle deep in a short time if I no not stop talking about it. 

Senator Moss. There is a difference between the inchoate right and 
vested right. 

Senator AnpErson. I spent 5 hours listening to Senator George 
Malone of Nevada lecture on vested and nonvested rights one day. 
I do not care to do that again. 

Mr. Auten. I think after the research that we have given to the 
language of this act, since the Department rejected the applications, 
would more or less convince us that the Department could properly 
decide and a court could properly decide that the applicants did not 
have rights. 

But our point is we do not believe that that is what Congress 
meant. We do not believe that Congress meant that the status of the 
applicants should not be protected. 

The reason we think that Congress did not intend that is because 
Senator Bennett and Mr. Mecham and Elmer Bennett and Norman 
Littell, and everyone who negotiated with reference to this amend- 
ment, at least from what he has written, agreed that the rights of 
applicants or the status of an applicant was supposed to be protected. 

Senator Anperson. I think we ought to give you a chance to finish 
the statement you have in front of you and then come back to other 
things later on. You were reading it. I am sorry we interrupted 
ou so many times. I will try to keep quiet until you finish it. 

Would you identify it again for the record ? 

Mr. Hyper: This is a statement of Senator Wallace Bennett. 

On July 17, 1958, Mr. Norman Littell delivered a memorandum to my office 
which revised the language of one of his amendments. A copy is appended 
to my statement. I likewise cleared this language with the interested Utah 
parties who gave their approval. 

It should be pointed out that the session of Congress was rapidly drawing 
to a close and there was pressure for speedy action. Moreover, the House 
had taken no action whatever up to that time. 

S. 3754 was reported to the full Senate Interior Committee on July 22, 1958, 
which reported it favorably to the Senate the same day. The Senate then 
passed the bill on July 24, 1958. The House subcommittee approved the bill 
August 1, 1958, and the full committee reported the bill to the House August 
5, 1958. The House passed the bill August 28, 1958, and it was signed by the 
President September 2, 1958. 

During this period my office received inquiries from John Archer in behalf of 

: ( 1 
the claimants in the Superior Oil case. He was promptly advised of all the 
information I had on the bill and the meaning of the Navajo amendments as 
reported to me by the Navajo attorneys. 

I forwarded copies of the bill and the Senate report the day the report was 
printed. Because of the speed with which the Senate acted, Mr. Archer and 


his fellow claimants did not have much opportunity to study the Navajo language 
before the bill passed the Senate. 
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However, it should be noted that the claimants had ample time to record their 
objections before the House committee acted and before the House passed the 
a retrospect, it is obvious that the claimants should not have relied upon the 
explanation of the Navajo attorneys whose interests were clearly adverse to 
their own. However, they evidently did rely on the good faith of Mr, Littel) 
and Mr. Alexander. 

Similarly, I relied upon their explanation, but only after checking with all of 
the Utah groups having a direct interest in the bill and receiving their approval], 
No doubt these groups also relied on the good faith of the Navajo attorneys. 

With this background in mind, I wish to emphasize strongly that it was not 
my intention, nor do I believe it was the intention of Congress, to wipe out by 
legislation the claims of Archer and Smoot et al. No hearings were printed jn 
either the House or the Senate. There is nothing in either the Senate or House 
record explanining the purpose and effect of the Navajo amendments. 

The only explanation was that which Mr. Littell and Mr. Alexander gave to 
me, coupled with the appended memorandum delivered to my office. This 
explanation given by the Navajo attorneys was that the claimants in the Superior 
Oil case would not be harmed. 

Senator AnNperson. What is the Superior Oil case? 

Mr. Hypr. The Superior Oil case was the case involving these claims 
of the various lease applicants. 

Senator Anperson. Who is the party seeking relief here? The 
Superior Oil Co.? Mr. Keck’s company? Or some farmers? 
Whom do you represent ? 

Mr. Hype. I represent some of the original claimants or the origi- 
nal applicants. 

Senator Anprrson. As they have assigned their interests to the 
Superior Oil Co. ? 

Mr. Hype. No; as they hold their interests. 

Senator ANpEerson. What does Superior Oil Co. hold ? 

Mr. Hyper. They are a party to this dispute over the land. We do 
not know what they hold until the matter is fully determined. 

Senator Anperson. Do they have a lease on it now? 

Mr. Hype. They have an Indian lease, a lease from the Indians. 

Senator Anperson. The Superior Oil Co. has taken from the 
Navajos? 

Mr. Hype. Yes. 

Senator Anperson. Thank you very much. 

The Navajos granted a lease, then, to Superior Oil Co.? 

Mr. Hype. Yes. 

Senator Anperson. Thank you. I understand now. 

Senator Gotpwater. Mr. Chairman, may I ask a question of the 
lawyer of the Interior Department? It might help. 

Do you remember a number of Congresses ago I introduced a bill 
relative to the Papago lands? When the Papago Reservation was 
created, the mineral rights did not go to the Indians. My bill, which 
was passed, gave the mineral rights to the tribe. 

Do you recall if there were any existing applications at the time 
and what happened to them? 

Mr. BrapsHaw (Associate Solicitor, Department of the Interior). 
I do not believe there were any oil and gas leases. 

Senator Gotpwater. No; the mineral. 

Mr. Brapsuaw. There were existing mining claims; yes. 

Senator Gotpwater. The patented land remained? 

Mr. Brapsuaw. Yes. 
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Senator Gotpwater. Were there applications for mineral entry? 
Were there applicat ions for patent at the time? 

Mr. Brapsuaw. I couldn't tell you for sure. I do not think there 
were any pending applications for patents, but I believe the legisla- 
tion recognized valid existing rights and that, of course, would include 
mining locations, because the mining locations are on a different basis 
than an oil and gas lease application, ale 

Senator Gotpwarer. I know that. Would the application for 
patent in a case like that be denied ¢ 

Mr. Brapsuaw. No, sir. 

Senator Gotpwater. It would not ? oe 

Mr. Brapsuaw. No, sir. ‘The location of a valid mining claim gives 
aman a property right in a suit against anyone, including the United 
States, and 1f he applied for a patent, under the law he is entitled to 
it. But there the law provides that he should acquire that right by 
making the location. atte: ; 

Senator Gotpwarer. If there had been applications for oil and gas, 
which, of course, there were not, because there is no oil or gas that 
we know of there, would those rights or would the preferences, I 
should say, have been honored by the Government ? 

Mr. Brapsuaw. No, sir. 

Senator Gotpwatrr. They would not have been ? 

Mr. Brapsuaw. No, sir. 

Senator Gotpwarer. Do you know of any established precedent for 
the action of the Government in this case? 

Mr. Brapsuaw. Yes, sir. That has been held by the Department 
and by the courts consistently. I would not say ever since the Mineral 
Leasing Act passed, but ever since the first case came up where the 
question arose. a J . 

I have the reference to some citations here, beginning with the 
United States ex rel Rufton v. Tekes (101 Federal 2d 848, 1938) ; 
Dunne v. Ickes (115 Federal 2d 36, 1940, certiorari denied): 7’néted 
States ex rel Jordan v. Iches (143 Federal 2d 152, 1944, certiorari 
denied, 320 U.S. 801). 

In all of those cases the court took the position tat on a gas appli- 
cation there is no valid existing right. 

Senator ANpErson. Would it not be fair to say, Mr. Bradshaw, 
that the courts have held repeatedly that the issuance of an oil and 
gas lease under section 70 of the Mineral Leasing Act is a matter 
within the discretion of the Secretary ? 

Mr. Brapsnaw. Yes, sir. That began with the Supreme Court de- 
cision in 1928, I think. 

Senator Anperson. This Rufton case—I will read it and see if you 
agree with what it says here: 

The Mineral Leasing Act does not say that the applicant is entitled to a lease. 
Rather, it specifically states that he “shall be entitled to a preference right over 
others to a lease of such lands without competitive bidding.” In other words, 
the mere filing of an application when the status does not place a duty upon the 
Secretary “beyond peradventure clear” gives the plaintiff no such vested inter- 
est as would leave a single remaining duty upon the Secretary which may be 
commanded by mandamus. 

In accordance with these rulings, the Department has consistently held that 
an applicant for a noncompetitive lease acquires no vested right to a lease by 
the filing of the application. 
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Mr. Auten. I think it is interesting that that refers to a prefere 
right. 

Senator AnDrerson. I beg your pardon ? 

Mr. AuLen. That statement that you just read refers to the Status 
that is acquired by the filing of an application as a preference right 
as distinguished from a vested interest. ; 

Mr. Brapsuaw. I think I can explain that, Mr. Chairman, if you 
will permit me. It is a right as against another and a later appli- 
cant. Itisnota right against the United States. 

Senator AnpERSON. So all these valid existing rights were rights 
against another applicant, but not a right against the Navahos whe 
they became the possessors of the land ? 

Mr. Brapsnaw. Yes, sir. 

Senator ANDERSON. You may proceed with Senator Bennett’s state. 
ment. 

Mr. Hyper (reading) : 


In light of the foregoing history, I was frankly surprised when the Depart. 
ment of the Interior. in an opinion dated November 7, 1958, dismissed the 
claimants in the Superior Oil case on the sole ground that the Congress in section 
1(d) of Public Law 85-S68 decided the question for the Department against 
the claimants. As one who worked closely on the statute in question, it is my 
emphatic opinion that it was not the intent of Congress to alter in any way the 
claims and rights of he claimants in the Superior case 

Because of my understanding of the intent of section 1(d), I asked the 
Department of Interior on December 8, 1958, to hold a hearing giving Archer 
and Smoot, et al., an opportunity to present their case. On March 28, 1959, J 
received a letter from Frank J. Allen, director of the Utah State Land Board. 
Mr. Allen proposed an amendment similar to that embodied in S. 2156 now 
being considered by the committee. I immediately sent the proposed change to 
the Department of the Interior. 


nee 


In reply to both of the above requests, I received letters from the 
Solicitor, George Abbott, dated April 17, 1959, and May 20, 1959, 
respectively. Copies are appended to my statement. With respect 
to the interests of the State of Utah, Abbott said: 


I think that there can be no question but that outstanding legal titles held by 
others than the United States were in no wise affected by section 1(d). I 
believe the question whether the State still owns the minerals is now in 
litigation at the instance of the United States. 


With respect to the applicants for mineral leases, Abbott said in his 
April 17 letter: 


I am not persuaded that the suggested legislation would be helpful to 
them * * * , A review of the lease offers, made since the question was raised, 
indicates that even if section 1(d) had not been enacted, those offers would 
have been rejected for cause. Even if for any reason one or more offers were 
not subject to rejection, there would still remain in the Secretary his discretion 
to elect or to not elect to lease the land at all. 

Since Abbott referred to a review which had been made, I asked him to 
provide me with detailed information about the review. In reply I received 
Abbott’s letter of May 20, 1959, in which the Department concluded that a 
hearing would not be granted. With the letter were copies of a five-page letter 
to Mr. and Mrs. Stephen P. Smoot, a four-page letter to Oscar W. McConkie, and 
a five-page letter to Mr. and Mrs. John D. Archer. Each of them set forth 
in detail the reasons why the Department rejected their claims. Also in- 
cluded was a copy of a letter Mr. Abbott sent to Frank J. Allen, a copy of which 
is attached hereto. 

Against the foregoing background, it is obvious that there are many equities 
supporting the view of Archer and Smoot et al. Since it was clearly not the 
intention of Congress to strip them of any claims or rights, I hope the committee 
will take any appropriate steps it deems advisable to fortify this intent. 
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Senator ANDERSON. Did you desire to have those three or four 
letters included in the record? | 

Senator Gotpwater. The entire statement, with the attachments, 
has already been placed in the record. 

Senator ANDERSON. Do you think it would be of any advantage to 

ut Mr. McPherson on the stand since you referred to the fact that 
hi had certain conversations / 

Mr. Hype. Mr. Littell. 

Senator Anperson. I thought it was McPherson who was supposed 
to have taken part in some of this. 

Mr. Hype. I don’t know that he did. 

Senator Anperson. Alexander, I guess it was. Mr. Alexander. I 
beg your pardon. — 

Mr. Hype. Inquiry was made by Senator Bennett and a copy of a 
telephone conversation was delivered to Senator Bennett’s oilice by 
Mr. Littell, a copy of which is appended to Senator Bennett’s state- 
ment. 

Senator Anperson. A telephone conversation between Mr. Littell 
and Mr. Whom ? 

Mr. Hype. Mr. Clair Senior, who has represented various oil in- 
terests. He is an eminent authority on these words of art that we are 
concerned with here. 

Senator Anperson. Did Mr. Littell submit this to somebody ? 

Mr. Hyper. He apparently collaborated with Mr. Senior who repre- 
sented various oil interests in selecting the words that were used in 
the bill. 

During the design of this thing Senator Bennett made his inquires 
to determine what the language in effect meant and how it would 
affect, if at all, the interests of these applicants and of the State of 
Utah. He received the response from them that it would not affect 
them. He gave that assurance, of course, to his constituents and to the 
State of Utah. 

Mr. Clair Senior says: 

The purpose of this is to convert what has been ruled to have been language 
of extension into savings clause language. It serves the existing rights, but 
when they go by the board, nobody else can get it. 

The explanation given to Senator Bennett was that this protected 
the rights of the various applicants, and it protected the rights of 
the State of Utah. 

Senator Anperson. Doesn’t this tie in with what Mr. Bradshaw 
just said, that this gave them an early date, if the thing was finally 
granted ,to lease but nobody else could come in? It merely gave them 
a chance to be first in line. Isn’t that what it says, that that person 
can have it but nobody else can have it ? 

Mr. Hype. I think not. I think what he says here is that it is 
intended to be a savings clause, so that it saves everything up to 
this point, but if any of these rights that are pending expire, then of 
course no new ones can be obtained. 

Senator ANDERSON. Let me see if I have this right. 

I thought you started out by saying that Mr. Littell had supplied 
Senator Bennett a copy of a telephone conversation he had. Does 
Mr. Littell state who took down this telephone conversation 

Mr. Hype. He does not state. I presume that he did or had his 
secretary. 
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Senator ANpEersON. Was this an actual constructed copy of what 
took place or is this his reconstruction from memory ? 

Mr. Hype. All I know is that Mr. Littell delivered to Senato 
Bennett a typewritten memorandum entitled “Statement of Claip 
Senior, taken over phone July 17, 1958.” Who took it I don’ 
know. 

Senator Anperson. Then he is giving Mr. Senior’s statement. This 
has nothing to do with Mr. Littell’s opinions. . 

Mr. Hype. Well, he, of course, gave his own opinion in addition, 
according to Senator Bennett, so that we had here Senator Bennett 
relying upon the attorneys who had collaborated in the selection of 
the language in assuring the State of Utah and the people of the 
State of Utah that it didn’t affect them in any way. 

Senator Anperson. I am not trying to say that Mr. Littell was 
trying to deceive, but if Mr. Littell had wanted to deceive, nothing 
could have served his purpose better than to introduce a statement 
of this nature from somebody else saying this doesn’t mean what it 
says it means but it means something that will satisfy you and keep 
you quiet until the legislation would be through. 

I don’t quite follow it to know how this is binding on anybody 
except it was a device that he used, maybe, to persuade Senator 
Bennett, and if it was an improper use, to deceive Senator Bennett, 

Mr. Hyper. I certainly agree with you there, Mr. Chairman, that 
anything these representatives of the groups concerned would repre- 
sent to the Senate or to the House would not bind them. 

I don’t suggest there is any deception. But, even if there was 
deception, if there was calculated deception, it certainly wouldn't 
affect the validity of the legislation. The legislation, once passed, 
is passed, 

Senator Anperson. I referred the other day to the little innocent 
amendment that Senator Alva Adams put into a bill trying to protect 
the use of stockmen, and, in effect, it gyped the Federal Government 
out of $28 or $29 million. I don’t know if that is the proper term, 

We didn’t resist the legislation, the payment of the claim, on the 
basis that Alva Adams had been either deceived or misled or mis- 
understood when he put in the amendment. He put it in and he is 
as honorable a man as ever lived. 

Should the Congress have set aside the award to Ute Indians on 
the basis that Alva Adams had some improper representation made 
to him by the attorney who conferred with him and who subsequently 
obtained the large equity ? 

I think you have to take the legislation as it passes and see what it 
says. The courts say that it took away the rights that these people 
might have had to have a preference to this as against somebody else 
who might have applied for it at a later date. 

Mr. Hyper. Of course, whether or not such a thing should be cor- 
rected in that case I am not prepared to say because I don’t know the 
facts. But I have always believed that legislation expresses or 
should express the intention of those who vote on it and pass it. 

Senator Anperson. At that time. 

Mr. Hype. At that time. 

Senator ANpERSON. Next year it could be different. 

Mr. Hyper. Unfortunately, the courts occasionally don’t give all 
the consideration they should to what the legislature intended. But 
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here I think we have this simple proposition: we have a bill where 
the appropriate legislators made inquiry of the people concerned 
who were drafting it, and they asked them what it affected and what 
the legal etfect would be. They got the opinion that it would not 
affect these interests. ILased upon that, no hearings were held and 
the bill was passed. 

We now find them taking a different position. No sooner is the 
pill passed than Mr. Littell sues the State of Utah or brings an 
action against the State of Utah, contending that some of their 
school sections no longer belong to them by reason of this act. Now 
surely—— 

Senator ANperson. Did they? 

Mr. Hype. Where there is a wrong there is a remedy or should 
be a remedy. 

They have not decided that yet, but it is in the process of 
determination. 

I don’t believe it was ever contemplated by anybody who voted 
on that bill that the State of Utah would lose its school land that 
was involved within this area. 

Senator ANpERSON. Was that question submitted to the State of 
Utah? That is, as to whether it was going to lose its school land? 
Did they say “We rely on this language. It looks good to us”? 

Mr. Hyper. That is what Senator Bennett inquired about, whether 
it would affect it. 

Senator ANDERSON. Surely he didn’t take the word of the Navajo 
Indians on it. They might be regarded as slightly prejudiced. 

Mr. Hype. I think he took the word of the Solicitor’s Office. I 
don’t know how he could fail to feel that they were honestly ad- 
vising him. 

Senator Anperson. And the Solicitor’s Office sustained; the So- 
licitor’s Office said it didn’t affect any existing rights, and it hasn’t 
affected any existing rights. It affected certain preferences that they 
had to get additional rights maybe some day if they were the first 
in line. 

It all turns on whether an application for an oil lease is a right, 
doesn’t it ? 

Mr. Hype. No; I don’t think so, Mr. Chairman. TI think the legal 
result turns on that, yes, but I don’t think the justice of what we are 
talking about turns on that. 

I believe we are talking about whether or not a correction should 
be made to effect the purpose originally intended. 

Senator Anperson. I do not see in Senator Bennett’s telegram 
that he affirms that the Navajos have anything to say about the 
existing rights. 

The Navajos indicate that their amendment would solve two problems. One 
would be to bar individual Navajo oil claims within existing reservations, 
and the other would be to bar future activity under the 1902 Supreme Court 
opinion written by Justice Van Devanter which held that, although old min- 
ing claims were not to have lapsed, actually the areas involved become is- 
lands of public lands. 

Then Senator Bennett offers the opinion that it would not affect 
existing claims such as that sold by Stephen P. Smoot of Salt Lake 
to Mohawk Oil. Then he concludes his telegram with the word 
“Regards.” 
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The Navajos cannot be held to that sentence any more than they 
can be to the “Regards.” Can they ? ; 

Mr. Hype. We have their regards, 

Senator ANprrsON. That is all you have. 

Mr. Hype. Of course, this telegram passes on the assurance that 
he says he received from three sources (1) from Norman Littell, 
who was one of the drafters. He said he secondly received this 
assurance in respect to these rights not only from Mr. Littell by 
from the Solicitor’s Office. And he also says that he received the 
assurances 

Senator AnpEerson. That is Elmer Bennett, who is a man of high 
character. Surely no one is contending that Elmer Bennett gaye 
them other than his best information. | 

Mr. Hype. Certainly. 

Senator ANbDErsonN. And which was that all they had was this 
application in there. 

Mr. Hype. I certainly do not think that Mr. Bennett told Senator 
Bennett anything but what he believed. 

Senator Anperson. I am sure of that. 

Mr. Hyper. Apparently a lot of us were wrong, and a lot of people 
have been wrong about what constitutes a present, existing right or 
we wouldn’t have this case before the U.S. circuit court of appeals 
on the very point. 

But the point I make is that all of these parties said to the 
Senator, “No; it is not our intention to affect those rights and this 
won’t affect them.” 

The State of Utah then went ahead with the passage, believing, 
as did we, that it wouldn’t. Maybe we were mistaken. 

Senator ANDERSON. As to the school sections, there is no question 
there of an application. The school sections were given up with 
the full understanding they were being given up. Isn’t that correct? 

Mr. Hyper. No. 


Senator ANDERSON. Isthere some argument about it ? 


> 





Mr. ALLEN. These were sections which were surveyed and appar- 
ently investigated before the reservation was created or extended 
at least into those areas. 

So we are not talking about the inchoate rights when we are talking 
about the rights of the State to its school sections. Nevertheless, 
it is true that one of the bases on which the Navajos contend they 
own those sections is the language of section 1(d). 

Senator Lusk. Mr. Chairman, the matter of school sections is not 
involved in this bill, is it ? 

Mr. Hyper. No. 

Senator Lusk. What would this bill accomplish ? 

Mr. Auuen. The purpose of this bill is to clarify what the Con- 
gress — by the phr ase “valid existing rights”, and it would 
clarify by making it clear that, among other things, it meant to 
protect the preferential rights, if that is what you want to call them, 
of those who had filed applications for mineral leases under the 
Mineral Leasing Act. 

Senator Lusk. What is the situation which makes it so desirable? 
I came in Jate, and I want to be informed. 

Senator ANDERSON. There is oil in them thar hills. 
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Senator Lusx. I understand that. 

Are the Navajo Indians the adverse claimants? Is that the proper 
a tit? 

“ttm. Yes, the opposition here is between the people who have 
filed applications under the Mineral Leasing Act and the State of 
Utah, on the one side, and the Navajo Nation, on the other side. 

Senator Lusk. In other words, 11 this bill should not become law, 
then members of the Navajo Indian Tribe would have a preference 
right to secure leases‘ _ ; 

Senator Anperson. No. They will own the land and the oil. 

Mr. Hype. Yes. And at the time this o1 iginal act was passed it was 
well known by everyone that the lands in question were valuable and 
oil-bearing property. , 

Senator Anverson. That fact was held out to the Navajos to get 
them to release their land at Glen Canyon damsite. This was in the 
discussions when the Navajos took the land in exchange. They were 
holding up the construction of Glen Canyon Dam. We had to tell 
the Navajos that they would get the land and the oil rights to it. 
They were told that clearly at the time. 

Mr. Hype. Actually, I think the negotiations between the Depart- 
ment of the Interior and the Navajos resulted in the bill as it was 
originally introduced. I am not aware that there was any further 
negotiation with the Navajos which resulted in the incorporation of 
this Navajo amendment, this section 1(d). That was a late 
amendment. 

Senator Anperson. [ think that is a correct statement. 

Let me explain it in different words, Judge, in order to clarify it. 

I originally introduced the final bill that was passed for the con- 
struction of the upper Colorado storage project. One of the very 
essential projects is the Glen Canyon Dam. 

I only state that so that you can see why I was greatly interested 
to see that the Glen Canyon Dam got underway. Work progressed 
on the Glen Canyon Dam and an award was about to be made or was 
made. The question arose that the Navajos had some land up there 
and they did not want to give it up. 

In order to persuade the Navajos to give it up, we got into negotia- 
tions and said, “Tiere, we will move you over to a better piece of land. 
We will give you more land and give you the oil rights to it.” 

On that representation the Navajos agreed to give up the Glen 
Canyon site and take this land with its oil rights. 

Subsequently, apparently, the question of some applications came 
up. I don’t know what that argument was. I only know Senators 
came to me on the floor one day and said, “we have it all ironed out. 
Everybody is agreeable to it.” And Senator Bennett had it and pre- 
sented it and it went through. 

What was in it I never exactly knew, but I thought I had helped 
the Navajos get the land and the oil rights to it. 

Senator Lusk. Would the effect of this bill be to retain in the U.S. 
Government. the ownership of the minerals and with the right, of 
course, to grant an application for a lease? This bill recognizes the 
rights of these applicants who had previously filed their applications. 
Would it require the Government to grant a lease? 
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Mr. Auten. It would not require the Government to grant a leage, 
It would simply restore the status of those. 

Senator Anperson. It would be left entirely to the discretion of the 
Secretary of the Interior to grant or not to grant a lease ¢ 

I would question that. This says “Insert immediately after ‘valid 
existing rights’ the following ‘ine luding but not limited to the rights 
of applic: ints for mineral leases.’ 

Senator Lusx. I was going to ask whether that language changed 
the law as it 1s underst ood by the Secretary of the Interior w vith respect 
to the character of the right, if you want to call it that, of an applicant 
for a lease. 

Mr. Auxen. I believe not. The intention was only that the status 
of those who had filed ayplications for mineral leases should be re- 
stored so that if anyone were to get leases on those islands of public 
domain within the reservation, then those applicants would get those 
leases. Otherwise, of course, if it were considered wise by the Secre- 
tary, he could withhold the land from leasing. 

Senator Moss. But he would be required to decide the merits of the 
applications and he wouldn’t be able to go behind this act and say 
“T have no authority.” . 

Mr. Auten. That is right. The Department has interpreted this 
act to take from them the authority to grant leases if they wished to. 
We don’t feel that this was ever the intention of Congress. 

IT would like, if I might, to correct the statement which you made, 
Senator Anderson, which I think may be in error. 

When the exchange of lands in the N yavajo Exchange Act was con- 
summated, the Navajos retained their mineral interests in the lands 
they previously owned, and the State of Utah retained its mineral 
interests in those lands in San Juan County, the surface of which 
were transferred to the Navajos. I think that is clearly spelled out in 
the act. 

It is not true that the Navajos acquired the mineral interests in the 
McCracken lands or that the United States acquired the mineral in- 
terest in the Glen Canyon project lands. 

Senator Anperson. I can very easily be twisted. What we might 
have said was that they retained the mineral rights to what they gave 
up and did not acquire mineral rights to what they acquired. 

Mr. Atien. There is something interesting in this section 1(d) in 
that it relates to lands not involved in this exchange at all. This 
language has its application to lands which were entirely foreign to 
this exchange that was made. 

Senator Anperson. Wasn't the act for the purpose of making the 
exchange ? 

Mr. AtiEen. Yes, the act was for the purpose of making an exchange. 

Senator Anperson. Then, how did this come into it ? 

Mr. Aten. Well, it was kind of a last-minute proposition. Of 
course, it was represented to us, as appears in Senator Bennett’s tele- 
gram. Since this was Glen Canyon project legislation, you are just 
awfully careful about expressing opposition to anything with refer- 
ence to it. 

Senator Anperson. I am trying to find out how this got in if it 
wasn’t involved in the exchange of lands. Did the N vavajos try to put 
it in? 
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Mr. Auten. Yes. The Navajos proposed it and it was introduced 
at their request and on their representation, as we understood it at 
least, that it wasn’t going to affect those who had applications for 
mineral leases on the islands of public domain within the reservation 
as it existed before the exchange ever took place. 

Senator Anprerson. Do you have additional statements? 

Mr. Hype. No. However, may we introduce into the record a joint 
resolution passed by the House and Senate of the State of Utah; 
expressing their desire that this proposed amendment be passed by 
Congress ? 

Senator ANDERSON. Without objection, the resolution will be placed 
in the record. 

(The resolution is as follows :) 


A JoInT RESOLUTION OF THE SENATE AND HOUSE OF REPRESENTATIVES OF THE 33D 
LEGISLATURE OF THE STATE OF UTAH TO THE CONGRESS OF THE UNITED STATES 
ProposinGc THAT THE CONGRESS OF THE UNITED STATES AMEND THAT PART OF 
Pustic LAW 85-868 WHIcH May ADVERSELY AFFECT OF DEPRIVE THE STATE OF 
UTAH OF THE MINERAL RIGHTS TO CERTAIN LANDS WITHIN THE STATE OF UTAH 


Be it resolved by the Legislature of the State of Utah, Whereas a large portion 
of the revenue for the support of the school system of the State of Utah is derived 
from royalties and rentals from the leasing of natural resources on public lands 
located within the State of Utah; and 

Whereas in recent years oil and gas reserves have been discovered in the 
State of Utah from which the State school fund may receive in the future 
sufficient funds to relieve the taxpayers of the State of Utah of a great portion 
of the tax burden they must now bear for the support of the schools; and 

Whereas Public Law 85-S6S8, enacted September 2, 1958, is construed by the 
Department of the Interior and the Navajo Indian Tribe as depriving the State 
of Utah and its public schools of many millions of dollars in future school 
revenues from royalties on oil and gas already proven and from the possibility 
of many millions of dollars additional revenue on yet undiscovered reserves ; and 

Whereas it was the announced purpose of the proponents of Public Law 85-868, 
prior to its enactment, that it would not affect the State of Utah or the rights of 
persons who otherwise would be entitled to the minerals in the lands described 
in the said law, and Utah Representatives in Congress were assured that the 
oil, gas, and mineral rights would not be affected in any way: Now, therefore, be 
it 

Resolved, That the Representatives of the State of Utah in the Congress of the 
United States be, and they are hereby, requested and urged to take all action 
necessary to protect the interests of the State of Utah and of its citizens in the 
oil, gas, and minerals within and upon the lands, affected by Public Law 85-868; 
be it further 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairmen of the U.S. Senate and House Com- 
mittees on Interior and Insular Affairs, U.S. Senator Wallace F. Bennett, U.S. 
Senator Frank E. Moss, U.S. Representative Henry A. Dixon, and U.S. Represent- 
ative David S. King. 

Senator ANpERSON. Does Mr. Archer wish to testify ? 

Senator Moss. Ile does not wish to testify. 

Senator ANpERsON. We will go to the Navajo Tribe—Mr. Jones, 
Mr. McCabe, and Mr. McPherson. 

How much testimony have you, Mr. Bradshaw ? 

Mr. Brapsnaw. I would like to say that most of the testimony we 
have is in the letters there. 

“N Y 
Senator ANDERSON. State your name, Mr. McPherson. 
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STATEMENT OF JOSEPH McPHERSON, ASSISTANT GENERAL 
COUNSEL, NAVAJO TRIBE 


Mr. McPuerson. Joseph F. McPherson, assistant general counsel of 
the Navajo Tribe. I live at Window Rock, Ariz. 

In view of the very full and fair hearing that has been granted, J 
will try to confine myself to three major points and conserve the com. 
mittee’s time to the limit of my ability. 

It is true that the section 1(d) which appears in Public Law 85-868 
was inserted in the bill at the request of the Navajo Tribe by way of 
an amendment. It is not true that that was an afterthought on the 
part of the tribe. 

Up until this law became effective, and under the Van Devanter 
decision, all of the mining claims as well as other islands of public 

domain in the Navajo Reservation which had on them claims of any 
kind which failed, lapsed, or were extinguished, reverted to the public 
domain status and were subject to entry and reclaim. We hoped to 
overcome that and to incorporate those islands in the reservation. 

At the time we are speaking of, it had been determined that there 
were some 3,000 or 4,000 mining claims alone within the area of the 
extension, which was put in the reservation by Executive order. And 
aun Executive order area of 1905 was in the same category but with 
fewer claims. There were pending a substantial number of these oil 
and gas noncompetitive applications. 

The decision to make this request of the Senate was not, as is in- 
dicated, the creation of Mr. Littell’s mind alone. It was the work 
of the ‘combined legal staff, the committee of the Council of the 
Navajo Tribe, and the Navajo Tribal Council, whose position up to 
this time has not been stated. Secondly 

Senator Anperson. Has the tribal council ever taken any action 
on this? 

Mr. McPuerson. Yes, Mr. Chairman; we had run an abstract on 
all of these mining claims. As a matter of fact, that abstract is being 
used now by the BLM to these sev eral thousand claims that are covered 
by this act. The proceedings are going on at the moment. 

The tribe saw in this bill an opportunity to put at rest this un- 
certainty as to whether or not they would ever get these islands of 
public domain. 

Being conscious of the fact with which they were confronted, that 
is, the imperfection in their title, and having no other purpose in mind 
than to wipe them out in this legislation, it is to us inconceivable that 
Mr. Littell would have done two things: (1) Misrepresent and de- 
ceive the State of Utah, because we think he is an honest man; and 
(2) that he would have violated the instructions of his clients, which 
was to wipe them out. 

In other words, the tribal council and those of us who are at Window 
Rock had no other purpose in mind to accomplish than the very effect 
and result which Utah now complains of. That was the declared 
purpose. 

Having done that, we put together language which followed the 
decisions of the court and of the Interior Department. I have a very 
recent one here which bears the languge that the Senator from New 
Mexico used, the chairman, in exact verbiage, and says that the oil 
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and gas applicants do not have these rights, that it is simply an 
inchoate right of preference over other and later applicants who 
apply for such leases without competit ive bidding. ae 

The cases cited in support of this decision, which is United Manu- 
facturing Company, et al., appears in 65 I.D. at page 109, going back 
for almost 100 years—I1570, to be exact—and continues right down 
to the present time. So there couldn’t be any question but that the 
Senator’s position is sound on that. 

To correct the second premise, in order that we might get off to 
an even start, Mr. Hyde, I am certain, was mistaken when he at- 
tempted to ally the Superior Oil Co. with the tribe. 

The Superior Oil Co. is also an applicant. In fact, they have a 
case pending, undetermined, before the Bureau. Their application 
was Utah 016741, and it was in their belief filed in that case that 
they took a position which supported the position taken by the 
Navajo Tribal Council. That is this— a 

Senator ANDERSON. May I aska question at this point ? 

Does the Superior Oil Co. have a lease from the Navajo Tribe? 

Mr. McPuerson. They have many leases from the Navajo Tribe. 

Senator ANpbeERSON. Let me start over again. 

Does the Superior Oil Co. have a lease from the Navajo Tribe on 
the land in question 4 

Mr. McPuerson. No. The Superior Oil Co. was an applicant 
for a noncompetitive oil and gas lease, Utah 016741, in which their 
brief was filed and agreed with the tribal council that it was clear, 
and I will quote it, that— 

Only legislation by Congress blanketing all public and acquired land of 
the United States which may exist within the Navajo Reservation into the 
reservation status can finally cure the clouds on the Navajo title caused by 
the provisions of the Executive orders of 1884 and 1905. 





We agreed and proposed the amendment to this pending legislation. 
That is point No. 1. 

So it would be, as we say, inconceivable to us that Mr. Littell 
would have (a) misrepresented or deceived anyone, certainly not 
Senator Bennett; and, second, that in doing so, if he did do so in the 
manner in which it is claimed he did, he violated his obligated his 
obligations as the attorney for this tribe of Indians because he was 
instructed to accomplish the result which was accomplished by this 
bill. That is point No. 1. 

Second, Senator Neuberger was informed by letter—I don’t have it 
with me, but it can be produced—that the Navajo Tribe was not 
prepared to agree that the school land sections which we were con- 
cerned with in their entirety had vested in Utha. That has been 
a serious dispute between the tribe and the State of Utah for many 
years, 

Senator AnpEerson. We must produce that letter if Senator Neu- 
berger was informed. You will produce it ? 

Mr. McPurrson. Yes. 

Senator ANperson. What was the date of that letter? 

Mr. McPurrson, It was along in June or July of 1958. 

Senator Anprrson. It becomes important as to whether it was at 
the time the original bill was being considered or whether it was 
involved after you got into this sort of agreement, that there was 
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of some kind between Senator Bennett and supposedly with Mr. 
Littell. 

Mr. McPurrson. My recollection, sir, of the letter was that jt 
immediately followed the unfortunate episode that took place here 
in this committee when Senator Bennett mist: akenly stated that the 
Navajos had agreed to his, Senator Bennett’s, amendments to give 
them a preferential right to exchange the school land sections for | in- 
lieu areas outside of the Taylor Grazing Act. 

Mr. Littell wrote Senator Neuberger and said the tribe was not 
prepared to agree that the school land sections had vested in the 
State of Utah because of prior Indian occupancy was the reason, 
though I don’t know that he set that out in the letter. 

(The letter from Mr, Littell to Senator Neuberger, referred to, is 


as follows:) 
WASHINGTON, D.C., June 23, 1958. 
Hon. RicHarp L. NEUBERGER, 
Chairman, Indian Affairs Subcommittee, 
Senate Interior Committee, Washington, D.C. 

Dear SENATOR NEUBERGER: This will acknowledge the receipt of a copy of the 
letter of June 19 from the Honorable Wallace F. Bennett, Senator from Utah, 
addressed to yourself in regard to the proposed second amendment to S. 8754, 

I appreciate the courtesy of Senator Bennett’s office in sending me a copy 
of this letter which makes clear the intent and purpose of the amendment. 

As stated at the hearing of June 19 before you, and privately to Senator 
Bennett’s legislative assistant, it was most unfortunate that, after discussion 
of this bill and through negotiations designed to arrive at an agreed draft 
presented to you in 8. 3754, a last-minute amendment should be proposed within 
24 hours of the hearing, making it impossible for me as general counsel of 
the Navajo Tribe to consult with the tribe when neither the counsel nor the 
advisory committee of the tribe is available. Over the weekend, the legal staff 
and members of the tribal organization have given study to the proposed amend- 
ment and regret to advise that the tribe does oppose this amendment, not only 
because we are bound by the instructions of the counsel in respect to the draft 
of S. 3754 already submitted but for the following fundamental reasons: 

There are reasons to think that title to the so-called school land sections 
referred to in the McCracken-Mesa area may not have vested in the State of 
Utah. A title examination has been partially made in this area. Considerable 
further time will be necessary to determine whether these doubts are to be 
resolved for or against the State of Utah. 

It would be unfortunate if action taken by Congress in the adoption of this 
amendment would seem to in any way confirm the alleged title of Utah, until 
these doubts have been resolved. It is even conceivable, if title is not vested 
in the State of Utah, that such action by Congress could give rise to claims 
against the Federal Government. 

If the committee reports the bill out with this amendment, notwitlistanding 
the observations in this letter, it should be understood that any such action 
is totally without prejudice to any contention which the Navajo Indians may 
hereafter make in respect to the title to these school land sections or any part 
thereof. 

It will be appreciated if this letter is made a part of your record on the 
hearings on this bill in order to record the opposition of the tribe. 

Sincerely yours, 
NORMAN M. LITTELL. 


Mr. McPuerson. That is the substance of our objection to the 
Utah ame ndments. They were very real and very substantial. There 
are some 27 school land sections involved in the dispute between the 
State of Utah and the tribe. They are worth several million dollars 
a section and we were not dealing with them lightly. 

The next major point that I wish to point out in the record that 
I can’t answer is this: Mr. Littell went abroad before this hearing 
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wasset. He went at the instance and request of the State Department. 
Perhaps that was ill advised in view of our international situation 
at the moment, but he is out of the country on Government business. 
He has been charged with having made misrepresentations and, in 
effect, violated his duty as an attorney to the tribe. 

I hope the Senator will give him permission and authority to 
incorporate 1n this record whatever statement he wishes to make in 
reply to Senator Bennett’s statement when he returns to the country, 
which will be on or about July 20.* 

Senator Anperson. I would feel he ought to put a statement in. 
If it contradicts very sharply what Senator Bennett has said, I would 
think Senator Bennett in fairness ought to be given a chance to appear 
also and make some comments on it, written in a preliminary fashion, 
but subsequently to testify. 

Mr. McPuerson. Naturally. 

Senator ANpERSON. Do you or any member of the firm have any 
knowledge of a conference between a representative of Senator Ben- 
nett and Mr. Littell and Mr. Alexander on this subject? Mr. Alex- 
ander was here and he left. 

Mr. McPuerson. Yes; he had to go because Mr. Littell is away, 
and he is the only one in charge of the office. 

I think I will ask permission of the committee to offer as part of 
this record—I have copies of most, and those that I do not have I 
will duplicate tomorrow—the exchanges between Mr. Littell and the 
tribe, between Mr. Littell and Senator Bennett, between Mr. Littell 
and, I believe, the legislative clerk of Congressman Udall, who 
handed the bill in the House. Then you will have in your record 
a complete written record of what transpired so far as the charge 
goes. : 

Senator Anverson. That will be fine, but it won’t satisfy me. I 
would like to know if Mr. Littell’s office has any information to sustain 
the statement made by Mr. Hyde that there was a conversation between 
Mr. Littell and Mr. Alexander and Mr. Mecham, Senator Bennett’s 
administrative assistant, at Mr. Littell’s office apparently. Do you 
have such information in the office? 

Mr. McPuerson. I understand that there was such a meeting, and 
that Mr. Littell acquainted Senator Bennett with the request of the 
Navajo Tribe to have these amendments included in the bill. 

I am astounded, however, at the statement that Mr. Littell is 
alleged to have made, that these amendments had the effect which was 
ascribed to them by Mr. Hyde and by Mr. Allen, because they could 
not possibly have had that effect. 

Mr. Littell’s objective, under instructions from the tribal counsel, 
was to accomplish the exact opposite. 

Senator Anperson. If his instructions were to that effect, were 
they in any way involved in the resolution or a proposed resolution 
of the Navajo Tribal Counsel ? 

As you know, I have many times visited the tribal counsel and I have 
seen how excellently it keeps its books and records. Has it any 
record of wanting to make any suggestions on this McCracken Mesa ? 


1See correspondence beginning on p. 55. 
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I will be glad to hand you a bill which has to do with Proposed 
amendments, approving amendments to a bill for exchange of lands 
between the Navajo Tribe and the U.S. Government, the Glen ( anyon 
Dam site and the MeCracken Mesa area, Utah. 

Is this based on official tribal action that this work was done? 

Mr. McPuerson. Yes, sir. 

Senator Anperson. If it is, when was it done? Was it done ahead 
of July 22 or some other date? 

I am trying to find out whether the tribe definitely opened this 
earlier so that it was communicated. I think I was present at the 
hearing when Mr. Littell made some statements about this situation, 
Was this position of the tribe in affirm: ition of their claim that they 
owned the school sections and one or certain other things! Was aa 
definitely opened prior to this time or subsequent / 

Mr. McPurrson. The claim of the tribe as to the school section 
was definitely opened quite a long time prior to this dispute. 

Senator Anperson. And was this proposed bill, that we a here, 
pre} ared before the Senate committee was taking action on it ? 

Mr. McPiirrson. No,sir. These amendments were prepared during 
the week in which July 16, 1958, occurred, because I have before me the 
letter of the legal division at W indow Roe k giving the legal back- 
ground, the history of the Superior Oil Co.’s case, several other cases, 
and an analysis of the proposed amendment to subsection 1(d) of 
3754. That letter was written on July 16. Of course, it had ian 
worked upon some time prior to that. 

Senator AnprRSON. The subcommittee held the hearing on June 19, 
On July 22 it was amended by the subcommittee and ordered favorably 
reported by the full committee. Had this been drafted prior to July 
OD? 

Mr. McPuerson. Yes. 

Senator AnpERson. Do you have the exact date? Tam not tryingto 
say you didn’t draw it on the 12th and revise it on the 14th. But when 
did it get into some sort of final form? Was it prior to July 16? 

Mr. McPuerson. Obviously it was because Mr. Davis’ letter to 
Mr. Littell- 

Senator hiciiiabiage Mr. Davis was a member of the firm ? 

Mr. McPuerson. He is an assistant general counsel at Window 
Rock. 

The letter to Mr. Littell, containing the analysis and the recommen- 
dation as to the proposals had amendment to subsection 1(d) of S. 
dto4, was dated July 16, 1958. 

Senator Anprrson. So it was ahead of the consideration by the 
committee ? 

Mr. McPuerson. Yes, sir. 

Senator Anperson. Were you familiar with the work that was 
being done by the firm at that time ¢ 

Mr. McPuerson. Quite familiar. Asa matter of fact, I had a sub- 
stantial hand in the draft of the amendment. 

Senator Anperson. I am trying to find out if the action taken by 
the tribe was presented to the committee when it met on July 22 and, 
therefore, was done in compliance from the suggestions of the tribe 
for a solution to this problem. 
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Mr. McPurrson. That, sir, I could not say because I remained at 
Window Rock and Mr. Littell was here. I can't say that. But, in 
addition to the approval by the advisory committee of the council, t he 
advisory committee approved specifically the two amendments first 
proposed by Senator Bennett, a subsequent modification of the second 
of those two proposals which had to do, as i remember it, with 
cranting the State of | tah the right to get preferential treatment on 
the selection of the in-lieu lands outside of the Taylor Grazing Act 
in which they occurred, and they also approved the two amendments 
to the bill proposed on behalf of the tribe. 7 

The change in the tribe’s position occurred only in one place. The 
original amendment proposed included acquired lands within the 
description of the public domain that were affected. That would 
be the school lands section exchanged. And on the protest ot the 
Department of the Interior, the words ‘acquired lands were taken 
out and the definition of public domain was left to stand as originally 
drafted and as it appears in the bill. 

Senator Anperson. The tinal bill, S. 3754, was drawn by Mr. 
Goldwater for himself and Mr. Hayden and for the junior Senator 
from New Mexico. Mr. Goldwater introduced it on May 6, 1958. 
But on July 22, 1958, there was prepared a committee print which 
included the amendments. It says “with suggested amendments of 
Utah Senators and Navajo Tribe.” 

Mr. McPuerson. That is correct. 

Senator ANpEeRSON. That bill was what we considered in the sub- 
committee prior to the full committee meeting, approved by the full 
committee. It includes language which says— 
subject to the provisions of section 2 of this act, and subject to valid existing 
rights, all public lands of the United States within said exterior boundaries 
of said reservation are hereby declared to be held in trust for the benefit of 
the Navajo Tribe of Indians. 

I don’t have to read the rest of it. 

Was this some of the language which you had seen previously on 
the reservation 4 

Mr. McPuerson. Yes. 

Senator ANpERSON. I am trying to find out whether this came from 
Mr. Litteil’s mind that morning or whether it had been worked on 
some time before. 

Mr. McPuerson. No, sir. It was rough-drafted and worked over 
by Mr. Lawrence Davis, assistant general counsel, by myself, and 
during the course of our discussions of it. Mr. Littell was in Window 
Rock in attendance on the Navajo Tribal Counsel. While he was 
there we conferred with Mr. Clair Senior, as has been mentioned 
here, about the verbiage of our proposed amendment, particularly 
that which had to do with the acquired lands phrase. 

According to the files which I have studied since I came here, there 
was a later conference between Mr. Littell and Mr. Clair Senior 
which took place apparently in Washington, by long-distance, in 
which Mr. Senior gave his approval of the exact language as it now 
appears in the bill. But that language had already long since been 
the position of the legal division. 

Senator Anprrson. And had been approved by the Subcommittee 
on Indian Affairs and by the full committee. 
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Mr. McPuerson. Yes, Mr. Chairman. 

Senator Anperson. By the way, had this language been submitted 
to anybody in the Department of the Interior such as Mr. Elmer 
Bennett or one of his assistants? 

Mr. McPuerson. Yes, because our files show a wire from Mp. 
Littell dated July 17, 1958, addressed to me. I will read it to the 
committee. 


Re our amendment I.D. Senate 3744, Solicitor’s Department of Interior objects 
to use of ambiguous and potentially controversial phrase “acquired lang.” 
Have discussed problem with Clair Senior who suggests following now ap. 
proved by solicitor. Subject to the provision of section 2 of this act anq 
subject to the valid and existing rights, all public lands of the United States 
within said exterior boundaries of said reservation are hereby declared to 
be held in trust for the benefit of the Navajo Tribe of Indians. The term 
“public lands” as used herein shall be deemed to include but in no way to 
be limited to lands and the mineral deposits which originally may have beep 
excluded from said reservation by reason of settlement or occupancy or other 
valid rights then existing, but since relinquished, extinguished, or otherwise 
terminated. 


Please show to Chairman Jones immediately and wire approval pursuant to 
resolution. Am sure Senator Bennett will accept and approve. 


NORMAN LATTELL. 


Senator Anperson. This suggests that Elmer Bennett thought it 
was right, Senator Bennett thought it was all right, and Mr. Littell] 
thought it was all right. There is the very language that finally 
appeared in the bill. 

Mr. McPuerson. Yes, sir. As I understand it, that is the exact 
language. 

The third point I wish to make is that while we are not told who 
the ultimate beneficiary of the pending legislation would be, the 
applicants for oil and gas leases named in the transcript of record 
in the case now pending on appeal, 15565, known as //aley v. Seaton, 
in the court of appeals of the district, only names a few. 

But the Navajo Tribe are the real party in interest so far as the 
islands of land within the reservation which would not come into 
the reservation if the Van Devanter decision were the law of the 
Nation, which it is not now, by reason of this bill, and solely by 
reason of this bill. 

Senator Anperson. That message may be of some importance to 
us. I suppose we can get the original of it from Window Rock? 

Mr. McPuerson. That is the original. That is from my own files. 

Senator Anperson. We will make a photostat of it for the use of 
the committee. 

Mr. McPuerson. The real party in interest on our side of the 
table is the Navajo Tribe. 

The purport and effect of this bill was to vest in the Navajo Tribe 
the beneficial interest in the islands which had been covered by these 
3,000 or 4,000 mineral claims and the oil and gas leases and other 
things against them. 

If this bill should be favorably considered and passed, it would 
constitute a statutory or a legislative expropriation of these lands 
from the tribe for which compensation would have to be made. So 
the decision is a relatively simple one as we see it. Who is to be the 
beneficiary and who is to pay the losses ? 

If it be, as Utah says, these lands and the mineral interests in them 
are worth several millions of dollars, then that would be the measure 
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of compensation the Government would have to make to the Navajo 
Tribe in order to re-create the rights, if they be rights, and I say 
they are not rights, in the oil and gas applicants who are mentioned 
in a part, but only in part, in the Bennett statement and telegrams. 

That, in short, is the tribe’s position. I had hoped to have more 
time to make it appear a little more coherently, but if Mr. Littell is 
permitted to make a statement when he returns on July 20, I think 
that would suffice for the time bemg, and I thank you for your 
courtesy. 

Senator AnpeRSON. Ave there any questions? 

Senator Lusk. I have no questions. 

Senator Moss. I have a question or two. 

Lam reading from the report on the bill, S. 3754, and it says: 

The purpose of S. 5754, as amended, is to provide for the acquisition by the 
United States of all right, title, and interest, except mineral rights, to 53,000 
acres of land within the Navajo Indian Reservation in northern Arizona and 
southern Utah, needed for the Glen Canyon Dam Reservoir, powerplant, and 
the construction and operating townsite. In exchange for these lands, the 
Secretary of the Interior will transfer to the Navajo Tribe, to be held in trust 
and to become a part of the Navajo Reservation, an area of equal size, to be 
selected from a block of public iands in the McCracken Mesa area in San Juan 
County, Utah, which abut the reservation. Mineral rights to the public lands 
are retained in the United States, 

Thus, minerals are excluded from the exchange. 

So far as the exchange of land is concerned, we are talking only 
about surface areas and the minerals stay where they are. Is that 
right ? 

Mr. McPuerrson. In the exchanged areas, that is correct, Senator. 

Senator Moss. That was the purpose of this legislation in the first 
place, to exchange these surface rights. But subsequently the amend- 
ment. was introduced that had to do with some other lands that were 
not involved in the exchange ? 

Mr. McPuerson. Precisely. 

Senator Moss. That has to do with the school sections that are 
within the Navajo Reservation, according to our point of view. Is 
that right ? 

Mr. McPurrson. In part that is true; yes, sir. 

Senator Moss. And it also has to do with some mining claims and 
applications for mimeral leasing that are in which area ¢ 

Mr. McPuerson. In 1884—— 

Senator Moss. The old original reservation ? 

Mr. McPurerson. The May 17, 1884, Executive order area, the 
Executive order of May 15, 1905, and in the act, I believe it was, of 
1933 or 1934. L have forgotten which. 

Senator Moss. Then these were additional considerations that the 
Navajos wanted before they agreed to this exchange of surface rights 
on the damsite and the McCracken Mesa. Is that correct ? 

Mr. McPuerson. That is one way of putting it; yes, sir. 

Senator Moss. And this came about through some negotiations 
which were conducted primarily by Mr. Littell in conjunction with 
Senator Bennett who was attempting to look out for the interests of 
the State of Utah? 

Mr. McPnerson. Yes, sir. 

Senator Moss. And then the representations that were made by Mr. 
Littell, if they are so, and on which Mr. Bennett relied, Senator 
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Bennett relied, would indicate the basis or the reasoning behind the 
language that was written in. Is that correct ¢ 

Mr. McPuerson. If 1 understand you, that would be partly true. 
But I think you are losing sight of the fact that what actually did hap- 
pen was feared by us would happen, and that is this: the original 
exchange area from which the Navajos were to select their 53,000 
acres Was an area comprising some 70,000 or 75,000 acres—I have for. 
gotten which—the northern portion of which, up on the highlands, 
on the mesa, was very fine, very good land and had lots of water, Jj 
was under lease to the cattlemen of Utah under the T aylor Grazing 
Act. 

When we originally asked for the location of the exchange lands the 
tribe went even farther north than that. We were pushed back south 
to this 70,000 acres. ‘Then, being forced to select as a part of our 
53,000 acres the school land sections which Utah went, almost the next 
day, to BLM and got exchanged for in-lieu stuff, forced us 10,000 
acres farther south to where the land isn’t good for anything on earth 
except to hold the earth together. You couldn’ grow a Jimson weed 
on it. 

For that reason, the Navajo Tribe, being compelled to give up 
all of its claims to al] other lands in San Juan County, based upon 
prior Indian occupancy, felt that we were entitled to a little more 
consideration than that bare wasteland down there by the river for 
our 53,000 acres at Glen Canyon. 

Senator Moss. What you are saying is that the Navajos would have 
liked to have gone farther to the north and had a gap of public 
land in between the areas of the reservation, but actually they came 
back to an area abutting the reservation. 

Mr. McPuerson. There would not have been a gap, Senator, be- 
cause if you will remember, the northern boundary of the reservation 
after the extension—— 

Senator Moss. It follows the river until it gets up near the border 
of Colorado, and then there is the extension. 

Mr. McPurrson. What we asked to select likewise abutted the 
reservation. 

Senator Moss. It would have been east of the area that was finally 
taken. Is that right? 

Mr. McPnerson. East and north. 

Senator Moss. If it was north to any extent, there would be this 
intervening strip, wouldn’t there? 

Mr. McPuerson. No,sir. 

Senator Moss. As part of this, then, what we are concerned about 
really is not whether or not the oil rights passed to these exchanges 
of land, but whether or not in the area previously that was in the 
reservation, whether some claims were extinguished or not by this act. 

Mr. McPuerson. Yes, Senator. And, if I may, most of these filings 
that the Utah people are now seeking to reestablish are refilings or 
attempted refilings on old, old mining claims that have been there for 
years and years and years, which have been abandoned. You couldn't 
tnd them on the ground. 

I doubt if the normal ratio of 1 in 10 could have been validated 
even at the time. In the main, they are refilings. Therefore, the 
Navajos wished to put an end to the presence of these 3 3,000 or 4,000 
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islands of public domain which existed in the reservation outside of 
the 53,000 acres we got on MeCracken Mesa. o 

Senator Moss. Did you hear the Department testify that valid and 
existing rights—that term— includes the mining location, so this 
would not extinguish mining locations ? 

Mr. McPuerson. If they were valid. 

Senator Moss. If it is a mining location. The location has been 
made. ; 

Mr. McPuerson. There are a lot of locations that are not valid. 
I suppose I have invalidated 8,000 or 10,000 of them myself. 

Senator Moss. I suppose we would have to agree that it must be 
a location validly made. But if it is a mining location it is not 
extinguished. — 

Mr. McPuerson. If it is valid. 

Senator Moss. But under the Mineral Leasing Act your position 
is that would be extinguished and not protected ? 

Mr. McPuerson. That is right. 

Senator Moss. Really you are not taking out the mining locations if 
they are not there. They are not there anyway. Really what it is 
directed towards is the application for a mineral lease. Is that 
right 

Mr. McPuerson. No, Senator, because if the mining claims were 
invalid, and my experience, having been with the Government for some 
27 years myself, is that about 1 in 10 are valid, not more than that, 
if we had, we will say, 3,000 of them alone, that means that only 
300 of them are good as mining claims. But we still have 3,000 
islands of public domain land within the reservation which does not 
belong to the tribe, which is still subject to reentry. It is subject 
to anything you want to do with it. It is subject to a noncompetitive 
oil and gas lease. We wished to extinguish that. That was what we 
were driving at. 

Senator Moss. And everything that was not valid up to that point 
you were cutting off, and if it was valid to that point you couldn’t cut 
it off. Is that right? 

Mr. McPuerson. That is correct. And we recognize now, if any- 
one has a valid claim, if he has an already existing oil and gas lease, 
if he is a valid entry man under any of the laws, his right is protected 
and preserved under this law as it is written, about which you com- 
plain. 

Senator Moss. And if he has a valid application existing on which 
the Secretary of the Interior is entitled to act, shouldn’t the Secretary 
of the Interior be required to act on that on its merits rather than 
being cut off by this statute which he uses to say it will not be 
considered ¢ 

Mr. McPuerson. My answer to your question is no for many 
reasons, not the least of which is the law is to the contrary. Second, 
if you will be good enough to look at the report made on this bill 
by the Secretary, with which we agree and in which we concur, you 
will see that he has stated that there were a number of other reasons 
which would have prompted him to reject these leases. He doesn’t 
say that he did it, 

Senator Moss. We must agree, I think, that he has the discretion 
to reject it for other reasons which he might exercise. 
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One final question is this question of loss. If there was a valiq 
existing right, including a right to a mineral lease, how then would 
the Government be liable for any loss to the tribe in this area? 

Mr. McPuerson. Your question begs its own answer. 

If there was a valid right, then the tribe did not get the land. 

But it is our position, sir, that an applicant for an oil and gas 
lease does not have a valid and existing right, and under the deej- 
sions of our courts for 100 years that has been held. ‘The Depart- 
ment has never held to the contrary. The only thing he has whey 
he files an application for an oil ‘and gas lease is “a preferential 
right over me if I should come along at a later date and file on 
the same ground. That is the only right he has. It is a preference 
rather than a right. 

Senator Moss. Yes, he has priority to achieve it there. 

Mr. McPuerson. That is correct. 

Senator Moss. So, if the land is transferred subject to valid exist- 
ing rights, you maintain that the Government would have a hk ability 
if it recognized applications for leases that were made on there prior 
to the time, the date of the act ? 

Mr. McPuerson. | don’t think I have covered that, but let me 
answer it this way: 

There is, to me, a shocking inconsistency between the position of 
Utah, taken in opposition to Public Law 85- 568, and the position 
which they occupied before the Senate and the Hlouse when they 
came here and got the Dawson Act to be allowed to suit themselves 
with the position of the Government with respect to lands on which 
there were oil and gas applications. 

Senator Moss. Do you mean the in-lieu selection ? 

Mr. McPuerson. Yes. The indemnity selection law, I think they 
call it. Whoever it was in the General Land Office of Utah that 
made that application for that legislation got it passed, necessarily 
agreed with the position that the Navajos here take, that those oil 
and gas applications did not create a vested right. 

Senator Moss. Maybe I don’t know the statute thoroughly enough, 
but, as I understand it, when the transfer is made, the selection is 
made, the lease is still recognized except that you get a new land record. 
Instead of having the F ederal Government as the landlord, the State 
is. 

Mr. McPuerson. No. On those lands that you took, which are 
under application for oil and gas leases, they would have the right 
to reject. They simply had the right to take whatever right the 
Government had and step into the Government’s shoes. That is the 
Dawson Act, enacted at the insistence of the State of Utah. 

Senator Moss. And the State recognizes the same priorities as 
existed when they took the land. 

Mr. McPuerson. I don’t know that. But that is the purport of the 
act. 

Senator Moss. I don’t see the inconsistency. I think that priority 
yas recognized specifically in the Dawson Act. 

Mr. McPuerson. I can’t agree with that. 

Senator AnpErson. Thank you. 

Do you care to make any statement, Mr. Bradshaw or Mr. Sigler? 
If you wish to file a st: itement, you certainly may. 
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STATEMENT OF LEWIS SIGLER, ASSISTANT LEGISLATIVE COUNSEL, 
DEPARTMENT OF THE INTERIOR 


Mr. Sieuer. Mr. Chairman, I would like to make a statement that 
will take about 1 minute, if I may. 

I should like merely, by way of summary, to make some points in 
the form of propositions, and, if you need elaboration, I will do it 
later. : 

First, I want to emphasize that this legislation that was enacted 
in 1958 involved more than just an exchange of equal acreages of 
land. I think it has been brought out here that there were other 
considerations, some present at the time the draft was originally 
prepared, and other considerations that arose later. But there were 
other elements than just a plain exchange of equal acreage. 

Second, I want to emphasize the point that has already been 
made, that this provision that is in dispute now was a part of a 
compromise that was worked out between the tribe and the State 
working through Senator Bennett. I refer specifically to the fact 
that the State proposed a section to the bill that would permit the 
exchange of school lands. The Navajo ‘Tribe objected to that section. 
Whether their reasons are good or bad is immaterial, but there was 
an objection. The Navajo Tribe proposed two things in addition. 
One is that the State exchange of school land would not preclude 
the tribe from challenging the State’s title to the school lands which 
were exchanged with the Government. That was one provision. 
And the other was this provision about confirming the Navajo title 
to the public lands within the reservation boundaries. 

Those two proposals were offered as a part of the negotiations for 
the State’s proposal to exchange lands. I think that point was 
brought out in Senator Bennett’s statement. 

The next is the valid existing right provision. It was submitted 
to the Department, as has been testified. We did not offer the lan- 
guage. The Department looked at it and said it thought the language 
was all right, and we so advised both committees, the Senate and the 
House, and the tribe and Senator Bennett. 

The phrase “valid existing rights” is a term of art that has been 
used for many years, and the Department has followed a consistent 
interpretation of that language. 

Senator Lusk. What is that? 

Mr. Steier. For this purpose it is that the lease applicant does 
not havea right to a lease. 

The next point is—and this has not been mentioned in the testi- 
mony to this point—after the Department decided the lease appli- 
cations should be rejected because of this 1958 legislation, the Depart- 
tmen did, by lengthy letters which are in your record, consider the 
merits of the lease applications, and the Solicitor, Mr. Abbott, I 
believe, signed the letters, concluding that even if this legislation 
had not been enacted the lease applications would have been denied. 

Next, if this bill before you is enacted, I believe it is at least 
debatable whether it would accomplish the purpose that the pro- 
ponents are seeking, because it merely says that the rights of lease 
applicants will be preserved, but what those rights are is still a 
debatable issue. 
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The Department’s position is that there are no rights to a lease 
So I fear that if the bill were passed in its present form the Depart. 
ment would do what it has already done and say that on the merits of 
the case the applicants would not be granted a lease. 

Finally, I didn’t hear all of your discussion about whether the 
Navajo rights are vested, but it is the Department’s view that under 
the 1958 legislation the Navajos now have vested rights in the minerals 
And if this legislation results in taking those rights away, we believe 
there would be a need to compensate the Navajo Tribe. 

The final point is that this whole legislation in 1958 is rather compli- 
eated. It was the result of extended negotiations and compromises, 
We believe there is a serious moral issue involved in changing now a 
provision that would have affected the enactment of the legislation in 
L9DS8. 

[ hope I didn’t take more than 1 minute. 

Senator ANperson. Thank you very much. 

Mr. Jones, do you care to make any statement or are you satisfied 
with the statement of your representative ? 

Mr. Jonrs. Senator, I did not prepareany. We all came here agree. 
ing onone spokesman. Thank you. | 

Senator Anverson. Mr. McCabe, are you satisfied to rest ? 

Mr. McCabe. Mr. Chairman, I am satisfied. 

Senator AnpErson. Thank you. 

The hearing will be adjourned. 

(Whereupon, at 5:15 p.m., the hearing was concluded.) 
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APPENDIX 





(The following correspondence was subsequently received and was 
ordered made a part of the record :) 


LAW OFFICES, NORMAN M. LITTELL, 
Washington, D.C., July 8, 1960. 
Re S. 2156, June 22, 1960, hearing before the Senate Subcommittee on Indian 
Affairs. 
Hon. CLinton P. ANDERSON, 
U.S. Senate Office Building, Washington, D.C. 

DeaR SENATOR ANDERSON: At the hearing held by the Senate Subcommittee 
on Indian Affairs June 22, 1960, on §S. 2156, introduced by Senator Moss of 
Utah, a written statement by Senator Wallace F. Bennett, dated June 22, 
1960, was presented to the committee which contains several statements without 
any foundation whatsoever concerning my participation in the events leading 
up to the telegram of July 11, 195s, sent by Senator Bennett to Mr. Donald 
7, Adams, an attorney, and Mr. Frank J. Allen, director of the Utah State 
Land Board. 

In his statement of July 22, 1960, Senator Bennett states: 

“On July 10, 1958, Mr. Littell called to my office and invited my assistant to 
meet with him and his assistant, Mr. Alexander. They met late that afternoon 
in Littell’s office.” 

After going on to state that at the meeting of July 10 Mr. Littell told 
Senator Bennett’s assistant that amendments proposed by the Navajo Tribe 
would not affect certain claimants’ interest, Senator Bennett then reported 
to the committee as follows: 

“However, the next morning Littell’s aide, Mr. Alexander, phoned my assistant 
to say that Littell’s statement of the night before was not completely accurate. 
Alexander said the amendments would have the effect of barring future claims 
but would not bar those already filed with the Department of Interior. Follow- 
ing these conversations, I then sent a wire to Donald T. Adams * * *,” 

I do not know whether or not a meeting was held in ‘“Littell’s office’ on the 
afternoon of July 10, 1958, since Mr. Littell is out of the country and I have 
not had an opportunity to discuss this with him. I do know, however, that 
I attended no such meeting, nor did I telephone Senator Bennett's assistant 
on the morning of July 11. 

The fact is that I left Washington on Friday evening, June 27, at 7 p.m. for 
a vacation in Framingham, Mass. and I did not leave Massachusetts for Wash- 
ington until 7 o’clock Saturday evening, July 12, 1958. My service record 
clearly reflects my time of leaving, my return to the city, and certain personal 
notes of activities in Massachusetts. Needless to say, I will be happy to have 
the committee examine these records. 

This may be nothing more than a mistake but surely it is not too much to 
expect that statements such as these will be carefully checked before they 
are made. I refer particularly to remarks such as the one on page 4 of the 
statement to the effect that the claimants’ “evidently did rely on the good 
faith of Mr. Littell and Mr. Alexander.” No attorney can afford to have 
his “good faith” successfully challenged, and for this reason alone I ask that 
you make this letter a part of the record. 

I stand ready and welcome the opportunity to testify if the committee should 
desire me to do so. 

I have not commented on the merits of the statement submitted by Mr. 
Bennett because Mr. Littell will submit a statement when he returns and expose 
8. 2156 for just what it is—a crude attempt to get something for nothing. 

I have sent a copy of this letter to those Senators present at the hearing. 

Sincerely yours, 


CHARLES J. ALEXANDER. 
55 
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LAW OFFICES, NORMAN M. LITTELL, 
Washington, D.C., August 9, 1969. 
Re 8. 2156, the Moss amendment to the McCracken Mesa-Glen Canyon Dam 
and Exchange Act (Public Law 85-868; 72 Stat. 1686, approved Sept, 9 
1958). » 
Hon. FRANK CHURCH, 
Chairman, Senate Subcommittee on Indian Affairs of the Committee on Interior 
and Insular Affairs, Senate Office Building, Washington, D.C. 

My Dear Mr. CHAIRMAN: It is no light matter to be charged as T was during 
my absence from the country on June 22 with misrepresenting the effect of 
section 1(d) which, as general counsel for the Navajo Tribe, I had proposed 
as an amendment to 8. 8754 in July 1958 (the McCracken Mesa-Glen Canyon 
Dam Land Exchange Act (Public Law No, 85-868, approved September 2, 1958) 
in order to secure the passaze of the bill. Before adding any statement of 
fact, let me place these questions before those who have made such charges 
the answers to which arise from ordinary commonsense and human experience. 

It is reasonable to suppose that a former Assistant Attorney General of the 
United States, who as head of the Lands Division of the Department of Justice 
and later as a private citizen, testified before committees of Congress on many 
occasions during the past 20 years, and who has at all times enjoyed a high 
reputation throughout the legal profession and in the courts of the United 
States up to the Supreme Court, would, by misleading a Senator as to the 
purpose of an amendment, risk the impairment of his reputation? 

The statements of Senator Frank E. Moss (p. 7)’ of Congressman David §. 
King (p. 11), of Gordon Hyde, attorney from Salt Lake City (p. 16), and even 
the written statement of Senator Bennett who did not testify (p. 47-49), were 
all hearsay statements. The writer and no other member of the legal staff 
of the Navajo Tribe had personal discussion with any of these parties, but 
only with Mr. Ralph Meacham, Senator Bennett’s assistant. Instead of charg. 
ing misrepresentation, would it not be more reasonable to assume that Senator 
Bennett’s assistant misunderstood or misconstrued the effect of the language 
which he accepted and agreed to under the facts and circumstances related to 
below, assumed in his own mind that John B. Archer and Stephen P. Smoot 
held “valid nad existing rights” because they had filed applications in the office 
of the Bureau of Land Management, and advised Senator Bennett accordingly? 

Is it conceivable that any lawyer with a modicum of ability (and I have at 
least that much) would say that the bill would not affect certain named Claimants 
who had filed such applications with the Bureau of Land Management, but 
would knock out a large (to us, unknown) number of oil applications for non- 
competitive oil and gas leases and applications for other types of entries who, 
for all we could possibly know, were in identically the same legal position as 
Archer and Smoot? 

It is elementary law that such legislation affects classes of claimants not 
named individuals. Without knowing the facts of those particular claims, no 
lawyer could possibly have formed or expressed judgment on such claims and 
say that the Archer and Smoot claims are good and all other claims are bad 

Would it not be far more in accordance with reason and common sense to 
assume that any lawyer would advise that any such claimants, including Archer 
and Smoot, would be protected only if they had “valid and existing rights?” 

If the above questions? are honestly answered, no other statement should 
be necessary in this record, but unfortunately an untruth affecting reputation, 
whether stated by honest error or otherwise, stands in the record until refuted. 


THE FACTS 


Without unduly extending the record, it seems sufficient to state these material 
points in addition to what Joseph F. McPherson, assistant general counsel of 
the Navajo Tribe, speaking for the tribe, has said (R. 72-98) : 


1 All page references are to the transcript of the committee hearing of June 22, 1960. 

2Past history, as well as common sense, dictates the answer to these questions. There 
are plenty of men in the Senate and the House, in the courts, in the legal profession, and 
among the public, who remember the sacrifice of the writer’s Government career 48 
Assistant Attorney General in the interest of eradicating improper practices in the Depart- 
ment of Justice in which one issue was the right of congressional committees to full 
factual information. (See “Report to War Investigating Committee of the U.S. Senate, 
published in four issues of the Congressional Record: Vol. 91, No. 12, Jan. 22, 1945 
(pp. 441-447) ; vol. 91, No. 14, Jan. 24, 1945 (pp. A279—A282) ; vol. 91, No. 15, Jan. 25, 
1945 (pp. A308—A309), and vol. 91, No. 16, Jan. 29, 1945 (pp. 846-348).) 
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1. The McCracken Mesa Glen Canyon Dam Land Exchange Act (S. 3754) was 
introduced May G, 1903, after nearly 2 years of negotiations between the tribe 
and the Department of the Interior and the State of Utah, including hearings 
held by Under Secretary Bennett and others with Utah officials and ranchers. 
The last meeting between representatives of the tribe and Utah had been held 
in the office of Governor Clyde in Salt Lake City on May 9, 1958. The agreed 
Jand exchange areas had been settled and the final draft of the act had been 
agreed upon by ail parties, including the Navajo Tribe. 

“9. The writer was notified on June 18 by the clerk of the Senate Interior 
and Insular Affairs Committee that the bill would be considered by the Sub- 
committee on Indian Affairs the next morning at 10 o’clock and that, inasmuch 
as it had been fully agreed to, favorable action of the committee was anticipated. 
At the meeting of the subcommittee presided over by Senator Neuberger on June 
19, 1958, Senator Wallace Benuett of Utah proposed certain amendments and 
the writer was startled to hear him say that they had been approved by the 
Department of the Interior and the Navajo Tribe. In respect to tribal approval 
this was an inadvertent error on the part of Senator Bennett. He had been 
misinformed. 

Neither the Navajos nor the writer as their general counsel had seen the 
billas Senator Bennett proposed to amend it. Being unable to check the deserip- 
tions or the complete language of the bill, the writer erroneously assumed that 
these unexpected amendments represented a further effort to change the descrip- 
tions of the lands selected by the tribe in Utah and recapture the northern tier 
of sections in the McCracken Mesa area because of valuable water rights con- 
nected therewith. This objective had been previously attempted by Utah and as 
late as the meeting in Governor Clyde's office on May 9. 

Senator Neuberger had said after Senator Bennett's statement, before Senator 
Bennett had left for another hearing, that all parties being agreed, he would 
report the bill out. As soon as the writer could be heard, he explained that 
Senator Bennett, while undoubtedly acting in good faith, had obviously been 
misinformed because the Navajos had never seen the bill with the amendments 
proposed by Senator Bennett nor been consulted about the amendments. Senator 
Neuberger withdrew his statement about reporting the bill out, to give the writer 
and the Navajos time to see it, and suggested that Senator Bennett’s repre- 
sentative then present, Mr. Mecham, and the writer, get together and see if we 
could compose our Cifferences,. 

We did so immediately in the anteroom. Mr. Mecham was very apologetic, 
saying that the amendments had been handed to the Department of the Interior 
and he had assumed that they had been communicated to me as counsel for the 
Navajos. On the same date, Senator Bennett wrote a gracious letter to Senator 
Neuberger saying his assumption “that the Department had cleared the amend- 
ment with Mr. Littell was evidently unwarranted and I regret that my state- 
ment may therefore have misled you.” 

Senator bennett rightly correcied the writer’s erroneous impression, pointing 
out that the alimendinents did not affect the selection of the northern tier of 
sections but were intended to expedite the exchange of school land sections 
owned by the State within the area ceded to the tribe around McCracken Mesa 
and to broaden the State’s right of lieu selections permitting the State to select 
public lands anywhere in the State rather than within the same grazing district. 
Another amendment, section 3(g) of the act, provided for compensation for Utah 
ranchers who would be displaced trom the McCracken Mesa area. 

A letter from the writer to Senator Neuberger, dated June 23, explained that 
there was a very real title dispute between the Navajo ‘tribe and the State of 
Utah as to certain school land sections, some of which sections the tribe contends 
never vested in the State (for various reasons ranging from fraudulent surveys 
to prior occupation by Navajos) and that Senator Benneit’s amendments would 
prejudice the Navajo ‘Tribe by seeming to contirm Utah title. ‘To meet the 
objection, Senator Bennett wrote on July 8, 1958, to the undersigned proposing 
this amendment : 

“If a claim of title so asserted by the Navajo Tribe is determined to be superior 
to the title asserted by the State of Utah, and if the Navajo Tribe has selected 
such lands as part of the transfer authorized by section 1 of this Act, the 
Navajo Tribe shall be permitted to select other lands described in subsection (¢) 
of section 1 in lieu thereof * * *.” 

This, as Senator Bennett said, was designed to protect the Navajos “in the 
event that they should prove to have superior title to any or all of the school 
land sections involved.” 
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3. Enough has been said to show that the subject of amendments was now 
wide open. All were submitted to tribal officers. If the bill could be amendegq 
by one principal party, Utah, it could be another, the Navajo Tribe. It was logical 
to propose on the part of the tribe what had long been historically overdye in 
this corner of the reservation in Utah—congressional confirmation of the bound. 
ary line of the reservation as provided in the Executive orders of May 17, 1884, 
and May 15, 1905, and avoiding the effect of the Van Devanter decision of 1909 
under which title to the areas covered by invalid claims reverted to the public 
domain. The writer had long wished to accomplish this in order to carry 
to completion what Congress had intended in the act of June 14, 1934—consolj- 
dating all Navajo Executive order areas and confirming the boundaries of the 
present Navajo Reservation. The above Executive order boundaries in Utah 
had not been included, undoubtedly due to the then controversy over the Anneth 
Extension (Act of March 1, 1933; ch. 160 47 Stat. 1418) enlarging the Na yajo 
Reservation in that area. 

The following amendment was therefore drafted and proposed on behalf of 
the Navajo Tribe: 

“Subject to the provision of section 2 of this Act, all public lands, and acquired 
lands and severed mineral rights, if any, of the United States within said exterior 
boundaries are hereby declared to be held in trust for the benefit of the Navajo 
Tribe of Indians, subject to valid existing rights.” 

Mr. Mecham in Senator Bennett's office was kept advised by telephone of 
developments in consideration of Senator Bennett’s amendments and the tribe's 
proposal on July 10. Mr. Mecham was invited to come to the writer's office for 
the convenience of all parties because the tribal amendment (1d) as drafted in 
the tribal legal staff was being typed and would be ready to hand to Mr. 
Meacham by the time he arrived there about 6:30 p.m. No one can state with 
precision the exact words in any conversation which occured as long ago as 
this one did, but I deny ever at any time having made any such statements as 
were attributed to me. I also say with absolute certainty that the position of 
the undersigned and all members of the legal staff of the Navajo Tribe in regard 
to the effect of this amendment was then, is now, and always has been, stated 
and restated to Mr. Mecham, and to any other interested parties, in essence as 
follows: 

By this amendment the Executive order areas of May 17, 1584, and May 
15, 1905, would be confirmed into the reservation by act of Congress, vesting 
title in the Navajo Tribe just as numerous other Executive order areas 
were confirmed into the reservation by the act of June 14, 1934 (48 Stat. 
960-62). Any of the areas such as those once occupied by valid or existing 
mining or other claims which had not become a part of the reservation 
pursuant to the Executive orders of May 17, 1884, and May 15, 1905, but 
which had since been abandoned or which were for any reason no longer 
subject to valid and existing rights, would be blanketed into the reservation 
and become a part thereof, rather than revert to the public domain. If 
the Archer and Smoot claims constituted “valid and existing rights” they 
would be fully protected by the act; if they were not, they would not be 
protected. 

Again I am afraid that Mr. Mecham’s advice may have confused Senator 
Bennett because the Senator said in his statement that his oflice was ad- 
vised the next day after this conference of July 10 that the effect of the 
amendment would be to bar future claims, but not those already filed. Such 
un opinion would have been completely at variance with the opinion of the 
legal staff of the Navajo Tribe and a reflection on the legal ability of members of 
the Navajo legal staff because the opinion would be unsound and erroneous. 
Such claims as Archer’s and Smoot’s have to stand their own intrinsic merits. 
They can succeed or fail only on the basis of complex issues of law and fact 
pertinent to each particular case. 

Quite aside from what was said or not said, and irrespective of the way in 
which the statements of the writer or other members of the Navajo legal 
staff might have been construed by anyone, the fact remains that from July 10 
to July v2 the Navajo amendment 1(d) was in the hands of Senator Bennett's 
office and of several lawyers in Utah pursuant to the Senaior’s three telegrams 
of July 11 to Mr. Donald 'T. Adams, attorney in Monticello, Utah, for cattle- 
men, to Mr. Frank J. Allen, State land board, and to Mr. Miles DP. Romney, 
manager of the Utah Mining Association. No one needed to accept the opinion 
of Navajo counsel whether correctly or incorrectly quoted. 
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Even a casual reading of Senator Bennett’s telegram of July 11, 1958, indi- 
cates that it contained an expression of opinion from his office and not from 
mine. He says “the Navajos indicate that their amendment would solve 
two problems. One would be to bar individual Navajo oil claims within the 
existing reservation eR: Soe 

We never suggested such a problem. We have never found a Navajo oil 
claim within the reservation. If one eliminates the word “Navajo” from the 
sentence quoted, it would read as follows and I would then agree wholly with 
Senator Bennett that one of the objects would be “to bar individual oil claims 
within the existing reservation * * *,” 

The telegram then states that the second objective of the Navajos “would 
pe to bar future activity under the 1902 Supreme Court opinion written by 
Justice Van Devanter which held that although old mining claims were 
thought to have lapsed, actually the areas involved became islands of public 
lands.” It was not a decision of the Supreme Court which was involved. 
Mr. Van Devanter was not appointed to the Supreme Court until December 
16, 1910. The opinion referred to was written in 1902 when he was Assistant 
Attorney of the Department of Justice and it related to invalid mining claims 
and not to noncompetitive oil and gas leases which had not yet been authorized 
by Congress. 

“While the proposed amendment was under consideration in Salt Lake City 
as a result of Senator Bennett’s telegram, the writer flew to Window Rock 
to attend the council meeting of the Navajo Tribe from July 13 through July 
16 inclusive and there presented and explained to the council all of Senator 
Bennett’s amendments as well as the proposed tribal amendment. It was 
there he received the following telegrams on July 14 from Senator Bennett 
addressed to the undersigned as general counsel : 

“Unable to reach you on the phone. Utah people willing to accept your 
two amendments. 

“WALLACE F, BENNETT, U.S. Senator.” 


Accordingly a resolution was passed by the Navajo Tribal Council, a copy 
of which is attached hereto, amending the prior resolution and authorizing these 
amendments, instructing the undersigned and the tribal officers to procure their 
adoption with any alterations or amendments deemed necessary or advisable to 
accomplish these purposes. 

The writer further extended the discussion of the Navajo amendment in 
the Utah bar by telephoning Mr. Clair Senior in Salt Lake City, a man of 
highest reputation in respect to title matters in land law, respected by the 
courts, by members of the legal profession, and by officials of the Federal and 
State Governments, to see if he had any objections which ought to be con- 
sidered. He indicated that the Department of the Interior would probably 
object to one phrase. He proved to be correct. Without changing the sub- 
stance of the amendment the language was improved, clarified, and made a 
little more explicit in a long-distance telephone conversation with Mr. Senior 
from Washington, D.C., especially in respect to its definition of “public lands.” 
The final language as it appears in the act today was immediately conveyed 
to Senator Bennett’s assistant by telephone call of July 17, reflected in the 
exhibit attached to Senator Bennett's statement.’ 

There were no objections to the language. All amendments of Senator 
Bennett and of the tribe were included in the act as reported out on July 22 
from the Committee on Interior and Insular Affairs and passed, the Senate 
on July 29, 1958. 

It only remains to note that the bill did not pass the House until August 
23, 1958, and was not signed by the President until September 2, 1958. In 
the days from July 20, 1958, to September 2, 1958, any party could have objected 
effectively for objections would have removed the bill from the consent calendar 
in either house. It could then not have been passed in that session of Congress. 

#. Nothing further need be added, except to say to the committee that at 
all times negotiations between Senator Bennett’s office and my own were 
conducted with utmost frankness, with complete good will, and with what 


—$_________.. 


‘The writing up of this telephone conversation has certain errors in it. The memoran- 
dum is somewhat erroneously entitled “Statement of Clair Senior Taken Over Phone 
July 17, 1958." whereas only the note at the bottom of the memorandum purported to be 
from Mr. Senior. The language of the amendment was correctly transcribed but in the 
note at the bottom of the page the word “extension” should be “exclusion” and in the same 
line, “serves” should be “saves. 


” 
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I thought was a completely friendly and open exchange of ideas in a common 
effort to get the job done. There were numerous telephone conversations with 
Mr. Meacham not reported here, the purpose of all of which was to keep the 
Senator fully advised and to expedite in very possible way, consistent with 
the interests of my client, the Navajo Tribe, the consideration and approval 
of the amendments sought by Senator Bennett. 

The Moss bill (S. 2156) like the King bill (H.R. 7690), which the House com- 
mittee declined to consider, seek to defeat the purpose of section 1(d) of the 
McCraken Mesa-Glen Canyon Lam Land Exchange Act, and seem clearly to be 
an afterthought inspired by John D. Archer and Stephen P. Smoot, and per- 
haps by other parties represented by Attorney Gordon Hyde whom he failed 
to identify when asked to do by Senator Anderson—all without any con. 
sideration for the great financial burden which would be cast upon the Govern. 
ment in terms of liability to the Navajo Tribe. I do discuss the merits of: 
the bills except to label them ineffectual and unwise for the reasons stated 
in Solicitor Abbott’s letter of April 17, 1959, to Senator Bennett and his letter 
to Frank Allen of May 20, 1959. 

Respectfully submitted. 

NORMAN M. Lirvrett, 


RESOLUTION OF THE NAVAJO TRIBAL COUNCIL 


Approving amendments to a bill for exchange of lands between the Navajo 
Tribe and the U.S. Government of the Glen Canyon Dam site and the Me. 
Cracken Mesa area, San Juan County, Utah 


Whereas: 

1. The council has heretofore approved the exchange of the Glen Canyon 
Dam site area for equal acreage in MeCracken Mesa area, San Juan County, 
Utah, by Resolutions CJ-1-57 (January 20, 1957) and CM-33-57 (March 20, 
1957) ; and 

2. Proposed legislation to accomplish this transfer of lands was approved 
by the council on December 11, 1957, by Resolution CD—-85—57 ; and 

3. Certain amendments to the proposed legislation have been prepared and 
appear to be in the best interest of the Navajo Tribe. 

Now, therefore, be it resolved that: 

1. The draft of S. 38754 attached hereto, with the amendments indicated by 
underlining in subsection 1(d) and the addition of a new subsection 1(g) and of 
a new section 3, is hereby approved in principle. 

2. The chairman and the general counsel of the tribe be and they hereby are au- 
thorized to negotiate, agree upon, accept, and approve any amendments in the 
language of this bill deemed incidental, necessary or advisable in their opinion 
to accomplish agreement with the State of Utah and the U.S. Government in 
order to assure the passage of this bill and to fulfill the purposes of this and 
the abovementioned resolutions of this council, and to give full support to the 
passage of this bl, when the provisions thereof have been agreed upon in 
final form, before the appropriate committees of Congress. 


CERTIFICATION 


I hereby certify that the foregoing resolution was duly considered by the 
Navajo Tribal Council at a duly called meeting at Window Rock, Ariz. at 
which a quorum was present and that same was approved by a vote of 66 in 
favor and 0 opposed, this 16th day of July, 1958. 

Scott PRESTON, 
Vice Chairman, Navajo Tribal Council. 
x 








